J1SAISNNKUIEY

Al 196 19 § amUusumlaaans .

LAW
Journal

Ui 2 auui 2 (fuggu 2566)

Thadlarid Arbiratiore Gerter






21saISNNKUIY A 198 19 B anduaygyrlagainis
Un 2 auun 2 (Nugngu 2566)

Ussau1Sns
ANER512158 AT 5IYTY FITTUNILY

WYIHUSSUISNIS
KY28A8n319158 A5, §3n1ud agiTes

u

N2VUSSUISNIS
ANEM519158 A5, 1E@TE dA2lsaU
HY8ANEAS19158 AS. LENYSAIN UINAI9
d8ANENI1158 AS. ASTY UIRALAYSAAS

1 <

U
v
A
U
é’mamamqmsa A3. 980 dunulu
UNgNAY AneSnY

U U2

weUsueY Qunsena

Professor Dr. Franco Ferrari

Dr. Colin Ong QC

Dr. Jian Chen

Mr. Yang Liang Yee

Houien1saatiuayy1lnnainig

q

@

Horuiensigayyilanainisuaznisuszuaudainim

@

=1

nlsnenguuneyszindgaugilanainisuaznisussuandannam

Janus:avA
91381V TULAA1ENT IaRunlag 1 1Y 10 T dartuauy1lnnain1s AingUssasAName s
NuUAITINTLaraseauiuInineiunsssiudennimmiaien aaensunguangluaividu q Fedlilam
a [ < ¢ 1 a

mirauleduasiluuszlevidaluluasivins



Us:innuovisinisiv:lasunisawuwludisanstiaAiaas

1. UNAINAYINTT NUEDY MUTEUNIIYINTNANITIATIZANTDINTAINYUNIY ANUNANIYINTS

duaniluuselevisalulusunn

2. UNANMNATY uNeds unauiBeutuannsdundt 338 Srssvmnelicmand iedunudaifiaase
nnsIveedrnlussuu

3. §N1AATIZA KUIBAI UNAMIUAATISRATNNINHILAZANITIALVBIAIAA 9)

ANKUQNISWUW

sasnguIne dmruednuntas 1 ase Uszanhauiuengu

NUINSUAWUW

[

aa 4 o a o o o
'J']iﬁ']’iﬂawu'lﬂ 5U9’|W3~|WN@Q']UV|L‘llﬂuujuﬂ'n?}']‘lwﬂ LLag/wiaﬂ']'U']a\iﬂq%}

anuou=nIsUs:IiiuunAY

unANuNNBURzdewiunsUszdiulaednsinaqdiognsdos 3 vinu finseuaiuniviwasiunis
Uszliludunedamg (double-blind)

ANSINYIINDSANS

NTHEUNIATATURAEAS 1 189 18 & aartuayyilagainis Iavirlugduuugdiduesulal fnaula

Y

|

au1sanfesansiaaniulesvas Thai Journals Online (ThaiJo) waztiulwdvas 91 1o% 18 & da1du
aualanaInNIs



UNUSSaUNSNIS

sanstiaaans adull Wuatun 2 Wneflinguszaidiiakannsainuidvinisazasnnnusuinneliu
mysziudefinmmiaden sasaaunguunsluavndug Jalillomansemhaulasuasidulsslovideluluarinns

Tagunauanee Tuuiuves 1wy 1o & aandusygilanainisazdewinunisiafunlugusuudidnnsednd
WaNoANUUNAINALADINIUUTTEIULALEN TIAIRTIUINTIEY 3 vinu F9edoTnunAuRIUNTUTEEIY

UNAINLIN AD UNAINIERY N15lUauSuLas TIAUANAIIUInaUILANAINTT AELUAUARBAIINEIU
FyUIeeviafasITHIUATaIUTEYIWY (Public Policy) Weulag WINEINYA ALNINYE UALUINETIAYINT UEUAUS

unAudiges A unAMUEEY AUmNzaNLazITuvenissEiudeiinmiieadasiunisamu
wazUsznauiantsarsranazndnlinsdeunazinnuansusulagaygyiinnainislugansiuagurIunana sy
Weulag We.as. UR euigyain

unAMufianu e unanuiEes Dispute Resolution Mechanism for Public Private Partnership
Contracts in Thailand: The Need for Alternative Dispute Resolution? Weulag wesuiNg wdunau

Weydy Waeainsaed wazunaayang wmlnlsad i
UNAUNE A UNATULSBY The search for relief in provisional measures [Weulag A Nicky Balani

UNAMNTIT Aa unaauiEas Setting Aside Arbitral Award in Singapore in 2023 Feulag A Nicholas
Tang FCIArb & Jolene Gwee

UNANTNN A UNAIUIEBY Consumer Arbitration Weulag UenANT FUNWRLLAYY UI9E1I0I T
Wil waswedadena fawes

TUUINYDINBIUTTAUNBNITITANT 71 10% 18 & aeTuaunlINaIN1T VDU UNTEAMKBUNNYITULAENIIT
HeunnviuagldfuaruduasUsslomisneg annsasasuiliinniiios wozveveunszaninssanndmnu
ldaarnarlunisfinnsanunany Welunarudulunnasgumadnnms simnidefanaiausznisla
M9NBIUTINIENMII lUUTuUTun lusialy






A 196 19 § anUuauryrlaaainis

JIsansaaAaas

Un 2 aUUA 2 (Ausngu 2566)

disugy

-
unAdy

1. nsldgausunasdsAumuaivInauIlanaIng
mewmntnranuauseUsaeIeAasITHEUATa
Useaau (Public Policy)

2. pnuminzauazduvesnisssiudeninm
MAgIVeINUNITAMULAE Usenauianisdisianas
nanUlnsideusasinuaisueulneoygylanainis

TugANISUASURIUN NS Y

01

17

unAIUAILYUS:INA

1. Dispute Resolution Mechanism for Public Private
Partnership Contracts in Thailand: The Need for

Alternative Dispute Resolution?

2. The search for relief in provisional measures

3. Setting Aside Arbitral Award in Singapore in 2023

4. Consumer Arbitration

-

Page

35

S57

79

103




Thailand Arbitration Center Law Journal
Vol. 2 No. 2 (Sep 2023)

CONTENTS

e N
Article

Page

1. Public Policy as a Ground for Refusing Recognition 01

and Enforcement of Arbitral Awards

2. Suitability and Necessity of Resolving Disputes 17
Relating to Petroleum Exploration and Production
and Carbon Storage Investment and Operation through

Arbitration in an Era of Energy Transition

- J
4 )
Foreign-Language Articles
1. Dispute Resolution Mechanism for Public Private 35
Partnership Contracts in Thailand: The Need for
Alternative Dispute Resolution?
2. The search for relief in provisional measures 57
3. Setting Aside Arbitral Award in Singapore in 2023 79
4. Consumer Arbitration 103
- J




Uunnoy

01

— nsliigousuna:uvAuamudizuna
auryrlaaainis dgikadadondEvUY
ISYUSOYKSOAASSSUOUQUDLUS:BBU
(Public Policy)

Public Policy as a Ground for Refusing
Recognition and Enforcement of
Arbitral Awards

AR AuNRie (Dutsadee Dutsadeepanich)
gvIn7 WENAUS (Suchada Yamsin)

Article



'V A 106 19 8 amdusunninnaims g1sanstamans Un 2 alUR 2 (Augnau 2566)




Thailand Arbitration Center Law Journal Vol. 2 No. 2 (Sep 2023) >

nmisligausuna:uoAuauABuIaouryrlagainis dagikadado
AJIWAVUISEUSDYKSOAAsssUauQuavus:s15U (Public Policy)

Public Policy as a Ground for Refusing Recognition

and Enforcement of Arbitral Awards

a a

- ‘ N
AER AWIalYe (Dutsadee Dutsadeepanich)
Y a 6 . 2

d11A7 weldus (Suchada Yamsin)

[ o

PRSUUNANY 15 F9AN 2566; JUAIUNANY 12 Aug18u 2566; JumausSuUNANY 15 fugneu 2566

unAnQyo

nszvIunmseyglenants  Wunmsseiudeinmigdyaidaszegrnduilunmssiunnaimmuanssuiunis

a

sedudeafinm (Party Autonomy) InenilslutadudAyvinlvginimidenseiuteininamieniseug lanainig
aun Ananduige (Finality) uazdinagnitu (Binding Effect) vasidwnn luamisagnssaliavinsely Fadwmali
Tnevaluszeznaiveinsyuiunsssiudeinmlaeniseygylanainisiadiausinsiniinisseiudefinm
Tngnssurunamieena ogelsinnu Tunanensdifdinaiidonsmsenszuiumseuglanainisindunszuiunis
et InglangegrsBanndennmzuialilasunissensudsiunuviegniinaeu Ml wmn1staanuasuiseuiey
N v a . . A & = A o =~ v | Iy v o o &
W3efasIIHSUATEIUTEY YU (Public Policy) feilunilslumaignanaiievelvimaligeusuiasdedunudvin
aulanaINTNAaatulssnalneg
S 1 a g2 < da £ A Y = Y = 1y A o v
unaNuiRainseiisseiudymifiaduneitunsiaurinaiuacuite usee s oRasITUSUA
vosszrvuintululsewmalve Tngiiarsanannsdfinuniifinu wazwuimenisinnundindanailageaalneg
LImINsAeurandanadlaeraiaUssmantasuniseeusuNM ey lanansiauiTvt wasli

URLAUBRULNLITURLIARAITBINTAANUWIANITIAANAIUS B UToev T AT TUEURVRIUTE YT

o o w [y LY VY & 3 dy a k4 A A v a
AIEIALY: @ny’ﬂ@@ﬁqﬂ’ﬁ, ﬂ?iﬁl’e]lli“uLLﬁ%“U\‘iﬂUSLVLUUVLUGﬂﬂJW]GU“U']@, ANUFIULIYUTDYNIDAATITUOUAVDIUIE VYU

1 MNEANUUEINUTIN Clyde & Co (Thailand), auglanainissenineUsewme, LL.B. Thammasat University, Thai Barrister, LL.M. Durham
University, LL.M. University of Edinburgh
2 yunganugidsrvasueynlagainis, LLB. Chulalongkomn University



'V A 106 19 8 amdusunninnaims g1sanstamans UR 2 alun 2 @Auenou 2566) [N

ABSTRACT

One of the essential factors that attract parties in dispute to opt for arbitration is the decisive
characteristics of the Finality of the arbitral award, which prevent any subsequent appeals. Resulting in
the overall timeframe of the arbitration process offers a more accelerated period compared to the judicial
process. Nonetheless, the swiftness of the arbitration procedure remains a topic of discussion, especially
when the arbitral awards are not recognized or enforceable. The violation of policy is often cited as a ground

for refusing the recognition and enforcement of arbitral awards.

This article aims to highlight the nuanced understanding of public policy within both national and
international contexts. It will analyze issues related to public policy as a ground for refusing recognition
and enforcement of arbitral awards, drawing insights from precedent cases from Thai courts and international
courts. Subsequently, it will propose an interpretative framework for public policy that has recognized
the progressive nature of arbitration. The aim is to enhance the efficiency of arbitration, ensure legal

compliance, and promote international trade and investment arbitration.

Keywords: Arbitration, Recognition and Enforcement of Awards, Public Policy
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3 Rawat, “M. S. INTERNATIONAL COMMERCIAL ARBITRATION AND TRANSNATIONAL PUBLIC POLICY.” Journal of the Indian Law Institute,
49 (2007): 60-75.
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6 Noam Zamir and Peretz Segal, (130730 5) 79.
7 Ivan Milotic, “Exclusion of Appeals Against Arbitration in Roman Law” (2013) 20 Croat Arb Yearb: 241.
8 jvan Milotic (@035 7) 241.
9 Noam Zamir and Peretz Segal (130730 5) 79.
10 “According to a 2008 arbitration survey, 11% of arbitration awards were found to end in enforcement proceedings” Pricewaterhouse-
Coopers and Queen Mary College, International Arbitration: Corporate Attitudes and Practices, 10.

11 Convention on the Recognition and Enforcement of Foreign Arbitral Awards Australian Treaty Series 1975 No. 25, entry into force for
Australia on 24 June 1975 (hereinafter ‘New York Convention’).

12 Ynited Nations Commission on International Trade Law, Status: Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958)[onlinel, 14 September 2022. Available from https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral

_awards/status2
13 Henry Winter, The enforcement of foreign arbitral awards in Australia against non-signatories to the arbitration agreement. Arbitration
International 31 (2015): 318.

14 Article 3 of Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958)
‘Each Contracting State shall recognize arbitral awards as binding and enforce them in accordance with the rules
of procedure of the territory where the award is relied upon, under the conditions laid down in the following
articles. There shall not be imposed substantially more onerous conditions or higher fees or charges on the
recognition or enforcement of arbitral awards to which this Convention applies than are imposed on the recognition

or enforcement of domestic arbitral awards.’
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muddvIafnaldgnasylilu defl 35 ves The United Nations Commission On International Trade Law
(UNCITRAL): Model Law on International Commercial Arbitrationludnueug iy’

15 pierre Mayer and Audley Sheppard, Final ILA Report on Public Policy as a Bar to Enforcement of International Arbitral Awards. Arbi-
tration International 19 (2003): 249-250.

16 pierre Mayer and Audley Sheppard (#39530 17) 250.
17 Article 5 of Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958)
‘1. Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that
party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article Il were, under the law applicable to them, under some incapacity,
or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of
the country where the award was made; or

(b) The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of
the arbitration proceedings or was otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration,
or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the
parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; or

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority

of the country in which, or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where recognition
and enforcement is sought finds that:
(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or
(b) The recognition or enforcement of the award would be contrary to the public policy of that country.’
18 Noam Zamir and Peretz Segal, (13499530 5) 81-82.
19 Article 35 of the UNCITRAL Arbitration Rules
‘1. The arbitral tribunal shall apply the rules of law designated by the parties as applicable to the substance of the dispute. Failing
such designation by the parties, the arbitral tribunal shall apply the law which it determines to be appropriate.
2. The arbitral tribunal shall decide as amiable compositeur or ex aequo et bono only if the parties have expressly authorized the
arbitral tribunal to do so.
3. In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract, if any, and shall take into account

any usage of trade applicable to the transaction.’
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ABSTRACT

Dispute resolution through arbitration under the Petroleum Act B.E. 2514 (1971) is deemed to be
a suitable and necessary means to attract investment and operation in the exploration and production
industry. The government’s commitment to refrain from unilaterally change rights and benefits of a
petroleum concessionaire of a production sharing contractor must be accompanied by a dispute resolution
mechanism that is neutral, less politicized, is vested with expertise on petroleum operation. In relation
to dispute relating to greenhouse gas storage activities carried out by a petroleum concessionaire of a
production sharing contractor under Section 23 of the Petroleum Act B.E. 2514 (1971) should also be
resolved by arbitration. This is because arbitration can serve a neutral dispute resolution venue that is
conducted by experts. The dispute resolution process can be expedited and is capable of promptly
responding to an emergency incident especially in the case of leakage of the stored greenhouse gases.
In addition, arbitrators can be required to apply laws and rules that have been developed to reflect

emerging and ongoing changes in climate change technologies and associated risks.

Keywords : Carbon storage, Climate change related disputes, Arbitration
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13 International Chamber of Commerce, (2019), Resolving Climate Change Related Disputes through Arbitration and ADR, <https://iccwbo.org
/wp-content/uploads/sites/3/2019/11/icc-arbitration-adr-commission-report-on-resolving-climate-change-related-disputes-english-version.pdf>
accessed 14 August 2023, 8.

14 UNFCC, (October 2021), Mid-century, Long-term Low Greenhouse Gas Emission Development Strategy: Thailand, <https://unfccc.int/
sites/default/files/resource/Thailand _LTS1.pdf> accessed 14 August 2023, 2.

15 Anatole Boute. (2012). Combating Climate Change Through Investment Arbitration. Fordham International Law Journal Volume 35.

Issue 3. Article 7.
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16 lan Havercroft and Richard Macrory, (October 2014), Legal Liability and Carbon Capture and Storage: a comparative perspective,
<https://www.globalccsinstitute.com/archive/hub/publications/179798/\egal-liability-carbon-capture-storage-comparative-perspective.pdf>
accessed 12 September 2023, 5.

17 Mark Clarke, Partner and Katherine Daley, Climate change disputes: The rise of rights-based claims’ (White & Case, February 2022)
<https://www.whitecase.com/sites/default/files/2022-02/climate-change-disputes.pdf> accessed 15 September 2023.

18 International Chamber of Commerce (13), Op.cit.

19 1pid, 17-18.
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20 Ibid, 19.
21 Iid, 26 and 35.
22 |an Havercroft and Richard Macrory (16)

23 International Chamber of Commerce (13), Op.cit.
28 |bid, 39.
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ABSTRACT

This article explores the suitability of using litigation as a method of resolving disputes under
public-private partnership contracts in Thailand. It concludes that court litigation has a number of key
limitations for resolving disputes under PPP contracts such as the risk of having parallel dispute proceedings
in PPP projects, the lengthy process of dispute resolution, parties’ loss of control over the dispute, as well as
privacy and confidentiality issues. As an alternative, the article suggests using alternative dispute resolution
to overcome these limitations. However, alternative dispute resolution still has its own set of challenges
in resolving disputes under public-private partnership contracts given the current legal framework and

government policies in Thailand.

Keywords : Public-private Partnership, PPP, Alternative Dispute Resolution, ADR

1. INTRODUCTION

This article addresses the need for using alternative dispute resolutions (ADRs) in resolving disputes
arising under public-private partnership (PPP) contracts in Thailand. Part 2 begins with an overview of the
dispute-resolution regime under the Thai PPP legal framework. Part 3 delves into the nature of disputes
that normally arise under or in connection with PPP contracts. Part 4 examines the limitations of court
litigation as a means of resolving disputes under PPP contracts. Part 5 explores the benefits and challenges
associated with the use of ADRs, particularly arbitration and mediation, for resolving disputes under PPP
contracts. Part 6 gives concluding remarks. Overall, this article argues that court litigation has a range of
limitations as a means of resolving disputes under PPP contracts in Thailand, and that ADRs may be used

as a way to overcome those limitations.

2. OVERVIEW OF DISPUTE-RESOLUTION REGIME UNDER
THAI PPP LEGAL FRAMEWORK

In Thailand, PPPs are primarily governed by the Public-Private Partnerships Act B.E. 2562 (2019)L1
(PPP Act). The PPP Act does not mandatorily require a procurement government authority to use any
standard form of PPP contract when undertaking a PPP project. Nonetheless, the State Enterprise Policy
Office (SEPO) has developed a standard-form PPP contract that government authorities are encouraged

to use with the purpose of promoting consistency across PPP projects in the country.5 Under Section 35

4 wsredygfAnisamamusewinedguazienayu [Public Private Partnership Act] (Thailand) 10 March 2019.
5 United Nations Economic and Social Commission for Asia and the Pacific, ‘PPP Policy, Legal and Institutional Frameworks in Asia and

the Pacific’ (Conference Paper, High-Level Dialogue on Financing for Development in Asia and the Pacific, April 2017) 16.
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of the PPP Act, a procuring authority is responsible for preparing a draft PPP contract.’ Once the preparation
is completed, the draft PPP contract will be submitted to the selection committee for approval.7 In any
case, the draft PPP contract must, at a minimum, contain the terms and conditions which the Public-Private
Partnership Policy Committee |orescribe.8 In this regard, Clause 5(20) of the Notification of the Public-Private
Partnership Policy Committee RE: Details of Invitation for Bids, Documents for Selection of Private Parties,
and Material Terms of Public-Private Partnership Contract BE 2563 (2020)” (Notification on Draft PPP Contract)

provides as follows:

The draft public-private partnership contract must at least contain the following material
terms: ... (20) dispute resolution clause, in which the procuring government authority shall not be bound to
resolve disputes through arbitration unless the procuring gsovernment authority can demonstrate valid
reasoning and the necessity that doing so is required by the general practice applicable to that type of

public-private partnership contract or any other unavoidable causes '’

It is worth mentioning that Clause 5(20) of the Notification on Draft PPP Contract is in line with
the Cabinet Resolution dated 14 July 201511, which also limits the use of arbitration as a dispute resolution
mechanism for PPP contracts and government concession contracts in Thailand'. According to this Cabinet
Resolution, Thai sovernment authorities are prohibited from using arbitration as a means for resolving
disputes under PPP contracts and concession contracts in Thailand ", However, this Cabinet Resolution

still provides relaxation on such proposition that the government authorities may still request permission

6 PPP Act (n4) s 35.

7 Ibid.

8 Ibid.

9 Yszmmnnignssunsulsuiensimanuszniniguasionty $es MeaziBunvesiisusmadyyiu Naenasdmiunisiadenienvy uas
ansydfnueIsedyn13mamu w.e. 2563 [Notification of the Public-Private Partnership Policy Committee RE: Details of Invitation for Bids,
Documents for Selection of Private Parties, and Material Terms of Public-Private Partnership Contract BE 2563] (Thailand).

10 1bid cl 6(20).

11 See Secretariat of Cabinet of Thailand, veuflufnmueguusiiuil 28 nsngiau 2552 (Fos Msdwhdyaseviamhenuresisiuenw)
[Request for Approval to Amend the Cabinet Resolution dated 28 July 2009 (RE: Entering into of Contracts between Government Authorities
and Private Parties] (NorRor0503/Wor228, 17 July 2015) (‘Cabinet Resolution Dated 14 July 2015”).

12 see Panita Paoanphongkul, ‘Legal Problems Relating to the Dispute Resolution by an Arbitration under a Contract for the Private
Participation in State Understanding Under the Private Participation in State Understanding, B.E. 2556’ (LLM Thesis, Dhurakij Pundit Universi-
ty, 2016) 110-9.; Danuphat Visuthpakdee, Uayynanguanglunisssiuteinmludygisiuamuseninesguazionsumunsysivdyafnnssiuau
3¥NIN9TTUaLLENYY W.A. 2562 [Legal Problems on Settlement of Disputes under Public-private Partnership Contracts under the Public Private
Partnership Act B.E. 2562] (Article, 2019) <http://www.lawgrad.ru.ac.th/Abstracts/436>.

13 Cabinet Resolution Dated 14 July 2015 (n11). Note that the Cabinet Resolution dated 14 July 2015 does not provide a specific
reason for prohibiting the use of arbitration for PPP contracts and concession contracts in Thailand. However, perhaps, this was due to the
fact that Thai government authorities have often lost cases in arbitration in which they were ordered to pay significant damages to private
parties. Additionally, PPP contracts and concession contracts typically involve much larger sums of money than other types of contracts,
making the potential risks and costs of arbitration more significant. See Secretariat of Cabinet of Thailand, NSYNAYITENINMUILUVDITT
fiutenau [Entering into of Contracts between Government Authorities and Private Parties] (NorRor0506/Wor155, 7 August 2009).
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to use arbitration as a method of dispute resolution from the Cabinet on a case-by-case basis if there is
a valid reason, necessity, or an unavoidable demand by the other contracting party for the use of arbitration

as a dispute resolution mechanism.

With that said, given the Thai government’s policies against the use of arbitration as a dispute
resolution mechanism for PPP contracts, disputes under PPP contracts in Thailand are normally resolved
through court litigation. As a result, dispute resolution clauses in most of the PPP contracts are relatively
short and simple. These clauses typically provide for negotiation as the beginning of the dispute resolution

process, followed by court litigation as the final tier of dispute resolution. ™

3. NATURE OF PPP DISPUTES

A PPP contract is the legal instrument for delivery of the PPP project, setting out the rights and
obligations of the parties and allocating risks and responsibilities between them." Given the nature of
PPP project as a long-term arrangement and with the public interest involved, disputes arising from the PPP

contract may have several features which distinguish them from other types of contracts.'®

Specifically, disputes under the PPP contract often arise with regard to the issues of risk allocation
between the par‘cies,17 namely, the government and its private investor, each bearing particular risks and
its effects. Indeed, most of the risks may have already been allocated between them by the provisions
of the PPP contract. However, the fact that the contract provides a clear risk allocation for any matter
does not necessarily mean that there will be no dispute arising in relation to that matter. Typically, disputes
that may arise usually involve matters in project construction such as claims by the private investor for
an extension of time for construction or additional payment in relation to events such as changes in scope
or specifications of work, unexpected site conditions, or force majeure, and the government does not agree

that the private investor is entitled to the relief sought.

14 By way of example, in the Pink Line electric rail project (Khae Rai — Minburi Section), Clause 30 of the PPP contract between the Mass
Rapid Transit Authority of Thailand (MRT) and Northern Bangkok Monorail Company Limited (‘Pink Line PPP Contract’) provides as follows:
Unless otherwise provided in this Agreement, in the event that there is any Dispute, conflict, or claims arising from or in connection
with this Agreement between MRT and the Concessionaire, the Parties may negotiate to settle the Disputes amicably (amicable

settlement of disputes) in order to ensure whether the parties can reach amicable settlement.

In the case of being unable to resolve the said Disputes, conflicts or claims within sixty (60) days or any other period as agreed by
the Parties, either Party may submit the Disputes, conflicts or claims to the competent court. . . .
15 see generally Donald Charrett, ‘Lex Constructionis — Or My Country’s Rules?’ (2021) International Construction Law Review 61.
16 United Nations Commission on International Trade Law, Legislative Guide on Privately Financed Infrastructure Project, 33rd Sess., UN
Doc A/CN.9/SER.B/4 (2001) 174-5.
17 see Mark Moseley, ‘Restoring Confidence in Public-Private Partnerships: Reforming Risk Allocation and Creating More Collaborative
PPPs’ (2020) 41 Governance Brief 1, 5.
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Indeed, those disputes may also arise even when the government uses traditional procurement
models instead of PPPs. However, what makes disputes in PPP projects unique is the involvement of
several participants in the project and the interactions between them."" The key participants in a PPP project
typically include a government contracting authority, a special purpose vehicle (SPV), SPV’s shareholders
(equity investors), SPV’s debt financiers, a design and construct (D&C) contractor, and an operation and
maintenance (O&M) contractor. Figure 1 below shows a typical contractual structure of participants in

PPP projects.

Goverment

Contracting Authority

PPP Contract

. MOA, AOA, Shareholder
Finance Agreements Agreement

D&C Contract/ \)&M Contract

Equity Investors

Debt Financers

D&C Contractor O&M Contractor

Figure 1: typical contractual structure of key participants in PPP projects

As seen from Figure 1, the SPV is situated at the centre of the contractual structure, being the link
between the government and all other key participants. As such, it is not uncommon for disputes under
the PPP contract to give rise to disputes under the surrounding contracts and vice versa.” This is particularly
relevant when considering the interplay between the PPP contract, on one hand, and the D&C contract
and/or the O&M contract, on the other hand. In most cases, under the D&C contract and the O&M contract
the SPV would pass down its relevant obligations of the SPV under the PPP contract to the D&C contractor
and/or the O&M contractor in each respective contract on a back-to-back basis.” This structure of risk
allocation, which is designed to enhance the bankability of the PPP projec’t,22 is often required by debt

financiers in the relevant finance agreements.

18 see Dough Jones and Janet Walker, ‘Resolving Infrastructure Disputes: the Interplay between International Commercial Courts and
International Arbitration’ (2022) International Construction Law Review 122, 123.

19 see Owen Hayford, ‘Improving the Outcomes of Public Private Partnerships — Lessons from Australia’ (2013) International Construc-
tion Law Review 457, 463-4.

20 Owen Hayford and Dominic Mueller, ‘Better Dispute Resolution for PPPs’, Infralegal (Article, 5 December 2021) 2 <https://www.
infralegal.com.au/dispute-avoidance-and-resolution/better-dispute-resolution-for-ppps>.

21 See ER. Yescombe and Edward Farquharson, Public-Private Partnerships for Infrastructure (Butterworth-Heinemann, 2nd ed, 2018)
143; Tim M Burbury and Khaled Dahlawi, ‘Back-to-back — the pass-through of construction risk from project agreement through to subcon-
tracts under public private partnerships (PPPs) and energy infrastructure projects’, Lexology (Web Page, 1 February 2013) <https://www.
lexology.com/library/detail.aspx?g=f38fd554-bbc2-4b37-a90c-fc78eb7d68af>.

22 |nternational Bank for Reconstruction and Development, Guidance on PPP Contractual Provision (2019).
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By way of example, if the SPV fails to complete the construction of the facility within the agreed-
upon timeframe, the PPP contract may require the SPV to pay liquidated damages to the government at
a rate specified in the con’trac‘t.23 In such cases, under the D&C Contract, the SPV would typically also be
entitled to impose liquidated damages on the D&C contractor for the same amount it is required to pay
to the government. This structure, therefore, enables the SPV to, in most cases, fully discharge its liability
towards the government by using the liquidated damages received from the D&C contractor to pay the

government.

Likewise, when a claim is brought by the D&C contractor or the O&M contractor against the SPV
under its respective contract, the SPV would typically bring a corresponding claim against the government
if it believes that it is entitled to the same relief under the PPP contract. For instance, during the construction
phase, if the progress of the work is delayed due to a force majeure event, the D&C contractor may submit
a claim for an extension of time and/or extra payment to the SPV under the D&C contract. In turn, the SPV
would file a corresponding claim with the government under the PPP contract to ensure its profitability

in the project.

Given the interconnected nature of the PPP contract and the D&C contract and/or the O&M contract,
it is highly likely that disputes arising under these different contracts will occur simultaneously but will be
heard before different tribunals or courts, even though they may closely share the same or similar questions
of fact or law. These parallel proceedings can lead to different outcomes, which can negatively impact
the financial stability of the SPV and its ability to repay investments or debt to financier. For instance,
if the SPV is held liable to provide additional compensation to the D&C contractor in a downstream dispute,
but the upstream dispute with the government denies any relief for the same issue, the SPV will be left

to bear the full responsibility and losses of the so-called ‘liability gap’.24

Apparently, the insolvency of the SPV cannot be said to be irrelevant to the government. Generally,
if the SPV goes insolvent, the SPV will be in breach of PPP contract and the government will be entitled
to terminate the PPP contract, potentially resulting in significant delays and increased costs for the infrastructure
project. However, as a protective mechanism to ensure the continuity of the PPP project, the PPP contract
usually allows the debt financiers to exercise a right to step-in to remedy the breach by SPV before the

government may terminate the PPP contract.25

23 See, for example, Clause 8.4 of Pink Line PPP Contract.

24 Hayford and Mueller (n20) 4.

25 See Prachaya Apibansri, ‘Lender’s Direct Agreement in Public-Private Partnership Projects’ (2020) 38(2) Chulalongkorn Law Journal
161, 167.
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4. LIMITATIONS OF COURT LITIGATION

Given the nature of disputes under the PPP contract as discussed above, it is submitted that court
litigation may pose significant limitations in efficiently resolving disputes under the PPP contract. These

limitations can be broken down into four distinct aspects, which will be further discussed below.

4.1 Parallel Proceedings and Different Outcomes

Litication may be a preferred choice of dispute resolution when several disputes arise from different
contracts between different parties given that sometimes it enables multiple disputes to be heard or decided
at once without the consent of all the parties involved. Nonetheless, when it comes to disputes in PPP

projects in Thailand, this benefit of litigation may not be certain.

Under Thai law, as PPP contract is characterised as an ‘administrative contract’, disputes arising
thereunder would typically fall under the jurisdiction of the Administrative Court pursuant to Section 9(4)
of the Act on the Establishment of Administrative Courts and the Administrative Court Procedure B.E. 2542
(1999) (‘Administrative Court Acz"),z6 However, based on the definition of ‘administrative contract’ under
the Administrative Court Act,27 it is unclear whether this definition also concurrently applies to the D&C
contract or the O&M contract as the definition requires that at least one party to the administrative
contract must be an ‘administrative agency’ or a “person acting on behalf of the State’. While there is
no publicly available court decision specifically addressing this legal issue, the answer may be implied by
the Ruling of the Committee on Jurisdiction of Courts no. 16/2553 (2010). In that case, it was held that,
a subcontract between a private contractor and its subcontractor, while connected to a head construction
contract between the government and the contractor, was not an administrative contract but rather merely
a contract between private parties, and thus the disputes under the subcontract was under the jurisdiction
of the Court of Justice rather than the Administrative Court.” Therefore, by analogy, it is possible that
a dispute under the D&C contract and the O&M contract may fall under the jurisdiction of the Court of
Justice for the same reason, as opposed to the PPP contract which is subject to the jurisdiction of the

Administrative Court.

If this proposition is true, it is likely that there would be parallel dispute proceedings for a dispute
under the PPP contract and a dispute under the D&C contract and/or the O&M contract, even if both disputes

deal with the same or similar questions of fact or law. In such case, the SPV may be restricted from requesting

26 wszswﬁzyzﬁaﬁmﬁamaﬂﬂmmLLaﬁ%ﬂmsmmﬁﬂnﬂsm [Act on Establishment of Administrative Courts and Administrative Court Procedure]
(Thailand) 10 October 1999, s 3, 9(4). See also Niratchara Pong-ajarn, ‘The Direction Towards Administrative Contracts in According with Thai
Legal System’ (2019) Journal of Ombudsman 113, 122-3 <http://ombstudies.ombudsman.go.th/ewt_news.php?nid=893>.

27 pdministrative Court Act (n26) s 3.

28 Ruling of the Committee on Jurisdiction of Courts no. 16/2553 (2010). But see the Supreme Administrative Court Decision No.
58/2558 (2015).
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the Court to consolidate these multiple dispute proceedings or to call upon the D&C contractor or the O&M
contractor into the legal proceeding between the SPV and the government because the dispute between
the SPV and the D&C contractor or the O&M contractor may be subject to different court jurisdic’tion.29
Additionally, under Thai law, disputes arising under administrative contracts and commercial contracts
are not always governed by the same principles of law. As per the Decision of the Supreme Administrative
Court no. Aor 676/2554 (2001), disputes related to administrative contracts cannot be solely decided
based on general contract law but must also be decided in accordance with the principles of administrative
law.” Therefore, arguably, there may be a greater risk in the Thai legal system that the parallel dispute

processes in PPP projects may lead to materially different decisions.

It is important to note that, even if the D&C contracts and the O&M contract could be characterised
as administrative contracts, this might not entirely resolve the issue of parallel proceedings and differing
outcomes in the PPP project. In the case where any of the subcontracts of the D&C contractor or the O&M
contractor (tier 2 subcontracts) are not administrative contracts, the D&C contractor or the O&M contractor
will still be at risk of parallel proceedings and different outcomes for the same reasons previously discussed.
If the D&C contractor or the O&M contractor becomes insolvent, the SPV will assume full responsibilities
and liabilities under the PPP contract. This cascading effect applies to tier 2 subcontractors in relation to

their subcontracts (tier 3 subcontracts) and so on.

4.2 Lengthy Process and Time Consumption

It is submitted that court litigation may not be an efficient dispute-resolution process for a PPP
contract due to its time-consuming nature. The Administrative Court consists of two levels of court, namely
the Administrative Court of First Instance and the Supreme Administrative Court.”" The average time spent
on each level of the court was said to be around 1 to 3 years.32 As such, it can take up to 6 years, or even

longer, for a dispute arising under a PPP contract to be finally resolved.

During the pendency of a court litigation dispute, it is likely that the parties will become entrenche
in an adversarial or combative environment, which ‘oftentimes lead[s] to a complete breakdown of ... a

partnership relationship between par‘ties’.33 Maintaining trust is a crucial factor for the success of a PPP

29 See Wiriya Sachorfa, ‘Legal Problems on the Analogous Application of Interpleading in Civil Procedure Code to the Administrative
Court procedure’ (LLM Thesis, Dhurakij Pundit University, 2016) 110-9.

30 supreme Administrative Court no. Aor 676/2554 (2001).

31 Administrative Court Act (n26) s 7.

32 Chaosaard, s19msenaunasesnuysEavL [Administrative Court Meeting People] (YouTube, 13 March 2017) 00:24:35-00:25:00 <https://
www.youtube.com/watch?v=4BZ7I[E2ecA&t=835s>.

33 Moseley (n17) 5.
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|orojec’t.34 Without trust, there is a risk that issues at hand will escalate into further disputes between the
government and the SPV. Thus, it is important for disputes arising under the PPP contract to be resolved
in a timely manner in order to minimise damage caused to the commercial relationship between the parties

and the overall implementation of the PPP project.

It is also important to note that when the D&C contractor and/or the O&M contractor brings a claim
against the SPV under their respective contracts, if the claim is related to a dispute under the PPP contract,
it is unlikely that the SPV will agree to provide any form of relief, such as additional funds, to the relevant
contractor before the dispute under the PPP contract is finally resolved. Therefore, having a speedy dispute
resolution proceeding under the PPP contract is crucial for the downstream contractors. This is particularly
important for the D&C contractor, as cashflow is the lifeblood of the construction indus‘try.35 Without proper
cashflow, the D&C contractor or their subcontractors at the tier below may experience financial difficulties
and may ultimately decide to suspend or abandon the construction work, potentially resulting in a massive

delay to the implementation of the PPP project.

4.3 Loss of Control over Dispute

Court litigation is a dispute resolution mechanism where the parties to a dispute lose control
over several aspects of the proceedings. Firstly, the parties cannot agree on the procedures to be followed
given that the proceedings will always be conducted in accordance with the steps and rules set out under
the Administrative Court Act and its subordinate regulations. Secondly, perhaps more importantly, the parties
also cannot agree on the individuals who will make the final decision of the dispute, as judges are assigned
to the case by the court. As previously noted, disputes in a PPP project can be very unique and can involve
highly complicated matters.”® Accordingly, it is perhaps in the best interest of the PPP project for the parties
to ensure that the individual determining the dispute possess the required knowledge and understanding
of the commercial objectives in relation to the PPP contract. As Sundaresh Menon, currently the Chief

Justice of Singapore, noted:

Equally important to the commercial litigant is the second factor, which is judicial competence
and efficiency. A court user must have the sense that he is in the hands of a judge who is not
only competent in the law, but also sufficiently sophisticated in business and industry practice

- 37
and sensitive to the demands of commerce.

34 See Rianne Warsen et al, ‘What makes public-private partnerships work? Survey Research into Outcomes and the Quality of Coopera-
tion in PPPs’ (2018) 20(8) Public Management Review 1165, 1167-9.

35 Paula Gerber and Brenan Ong, Best Practice in Construction Disputes: Avoidance, Management and Resolution (LexisNexis Butter-
worths, 2013) 355 (citations omitted).

36 UNCITRAL Legislative Guide (n16) 174-5.

37 sundaresh Menon, ‘The Rule of Law and the SICC’ (Conference Paper, Singapore International Chamber of Commerce Distinguished
Speaker Series, 10 January 2018) 4-5 (emphasis added).
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4.4 Privacy and Confidentiality Issues

Court litigation can be detrimental to the privacy and confidentiality of the parties involved in a
PPP project. The Administrative Court Act, with certain exceptions, requires that court proceedings be open
to the |oublic.38 The open nature of court proceedings can pose a risk to the reputations of the government,
the SPV, and other project participants, particularly in cases where the PPP project is of significant public
interest. This is especially true for the SPV, D&C contractor, or O&M contractor if they are listed companies
whose share price may be negatively affected by information disclosed to the public as a consequence of
ongoing litigation proceedings.39 Additionally, the non-confidential nature of court proceedings may impose
public pressure on the government, hence also having an impact on the government’s decision-making
process and somehow decreasing the prospect of both parties reaching a mutually satisfactory agreement

to settle the disputes.

5. ALTERNATIVE DISPUTE RESOLUTION:
BENEFITS AND CHALLENGES

Fundamentally, ADR is based on the principle of freedom of contract and pacta sunt servanda.
This means that parties involved in a dispute have the ability to select an independent neutral person
to facilitate negotiations or determine their rights and obligations, thereby providing them with greater
confidence that their disputes will be handled by qualified individuals. Using ADR also allows parties to
have more control over the dispute resolution process. They can make decisions regarding the timeframe,
rules of determination, rules of evidence, privacy, and confidentiality, giving them the flexibility to tailor
the process to their specific needs. ADR can also be used for parallel dispute proceedings, where all
relevant parties can agree to resolve disputes arising under different contracts together. Therefore, it is
generally accepted that ADR provides contracting parties with a way to resolve their disputes more
efficiently and effectively while maintaining a level of control and autonomy and allowing for a more

customized approach to resolving disputes, which can lead to greater satisfaction for all parties involved.”

Given these common benefits of ADR, this Part will now explore the benefits and challenges for
using different forms of ADR for resolving disputes under PPP contracts in Thailand. The forms of ADR that

will be discussed are arbitration, mediation, expert determination, and dispute review boards, respectively.

38 Administrative Court Act (n26) s 60.

39 ps an example, consider the prolonged litigation proceedings in the United Kingdom for the construction of the Wembley Stadium
Project where the share price of the contractor (Multiplex) was greatly impacted by the six years of litigation, see Gerber and Ong (n35) 230.

40 See Gerber and Ong (n35) 225.
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5.1 Arbitration

Arbitration has been used as an alternative means of resolving disputes in Thailand for several
decades. While its benefit in terms of cost over litigation can be sometimes called into question, arbitration
still offers a valuable means of resolving disputes under PPP contracts given that it provides the parties
with the ability to select their own arbitrator(s) and to determine the conduct of the arbitral proceedings,
thereby allowing for a greater level of control over the dispute resolution process.

Compared to other forms of ADR, the key benefit of using arbitration is that arbitration is formally
recognised by the Arbitration Act B.E. 2545 (2002) (‘Arbitration Acz").41 Consequently, arbitral proceedings
are supported by courts in several ways ‘which give the adjudicative process real pite”."” By way of example,
the courts are required to strike out a case where a party brings a dispute to court instead of referring it
to arbitration as previously agreed,43 and the arbitral tribunal may request a court to summon witnesses
or demand the handover of evidence for the arbitration |oroceedings.L14 Perhaps more importantly, arbitration
provides a higher level of certainty in terms of enforceability given that the Arbitration Act expressly provides
that an arbitral award shall be enforced by Thai courts irrespective of the country where it was made.”
Also, an arbitral award may be enforced by the government in foreign countries to the extent that they are
parties to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards™® (‘New York
Convention’). Clearly, this would greatly benefit the government where the SPV is a foreign entity or has
material assets located outside of Thailand.

However, despite those key benefits, the use of arbitration as a way to resolve disputes in a PPP

contract may have some major challenges, which will be discussed below.

5.1.1 Arbitrability

As previously noted, as per the Notification on Draft PPP Contract and the Cabinet Resolution
dated 14 July 2015, the use of arbitration as a method of dispute resolution in PPP contracts is generally
prohibited.47 In order to include an arbitration agreement in a PPP contract, the contracting authority must
demonstrate valid reasoning and the necessity that referring disputes to arbitration is required by the general
practice applicable to that type of PPP contract or any other unavoidable causes.” At the time of writing,
the authors are not aware of any PPP contracts that include an arbitration agreement following the

implementation of the Notification on Draft PPP Contract.

4 ysgsrudnyalReyalnnannis [Arbitration Act] (Thailand) 29 April 2002.

42 John Templeman, “Towards a Truly International Court of Arbitration” (2013) 30(3) Journal of International Arbitration 197, 220.

43 Arbitration Act (nd1) s 14.

4 1bid s 33.

45 Ipid s 41.

46 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, opened for signature 10 June 1958, 330 UNTS 38 (entered
into force 7 June 1959).

47 Notification on Draft PPP Contract (n9) cl 5(20); Cabinet Resolution Dated 14 July 2015 (n11).

48 Notification on Draft PPP Contract (n9) cl 5(20).
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5.1.2 Lengthy Process for Enforcement

Despite Section 42 of the Arbitration Act requiring Thai courts to conduct proceedings for
enforcement of arbitration awards e><pedi‘tiously,49 in practice the process of enforcing arbitration awards
in Thailand through the administrative court can be slow and lengthy. This is particularly true when the party
that lost the arbitration also seeks to have the award set aside or refused for enforcement in court. For
instance, in the Bangkok Elevated Road and Train System (Hopewell) Project, where an arbitral tribunal
ordered the government to pay damages for its unlawful termination of the agreement with the private
investor, it took around a decade from the start of the court proceeding to the decision of the Supreme

Administrative Court to enforce the arbitration avvard.50

5.1.3 Finality and Enforceability of Arbitration Awards

Another major challenge with using arbitration in PPP contracts in Thailand is the enforceability
of arbitration awards. While the exceptions to enforcement of arbitration awards under the Arbitration Act
are written to align with those in the UNCITRAL Model Law’" and the New York Convention, Thai courts’
interpretation of these exceptions may be more expansive compared to courts in other countries, especially
when it comes to the ground that the enforcement of an award would be against public |ooLicy.52

At the time of writing, there were at least two occasions where Thai Courts refused to enforce
arbitration awards based on the public policy ground merely because the procurement procedure of a
PPP project or the procedure for amendment of a PPP contract was not conducted in accordance with
the PPP law and reguta’tions.53 However, a more significant challenge is perhaps that Thai courts generally
interpret the public policy ground to also cover errors of an arbitral tribunal in deciding a question of law.”
By way of example, in the Supreme Administrative Court Decision Aor 676/2554 involving a construction
dispute between the Department of Alternative Energy Development and Efficiency (the applicant) and
its private construction contractor (the respondent), the applicant failed to pay the contract sum to the
respondent, so the respondent terminated the contract and sought to recover damages from the applicant.

The dispute was submitted to arbitration and the arbitral tribunal decided that the termination of the

49 Arbitration Act (n41) s 42.

50 Supreme Administrative Court no. Aor 221-223/2562 (2019). See also ‘The Conclusion of the Hopewell Case that Lasted for more
than 30 years’ Thai Arbitration Center (Web Page, 24 July 2020) <https://thac.or.th/the-conclusion-of-the-hopewell-case-that-lasted-for-
more-than-30-years/>.

51 UNCITRAL Model Law on International Commercial Arbitration, UN GAOR, 40th sess, Supp No 17, UN Doc A/40/17 (21 June 1985)
annex |, as amended by UN GAOR, 61st sess, Supp No 17, UN Doc A/61/17 (7 July 2006) annex I.

52 5ee Thanapat Yaemklin, ‘Judicial Review of Arbitration Awards on the Ground of Public Policy under the Law of Thailand: an Exces-
sive Judicial Intervention?’ (2022) 2(1) Thai Legal Studies 51.

53 Supreme Administrative Court Decision Aor 349/2549; Supreme Court Decision 2503/2552.

54 Yaemklin (n55) 51.

55 ﬂixu’saﬂgwmﬂLLW&LLaSW’m‘j‘UEj [Civil and Commercial Code] (Thailand).
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contract by the respondent was lawful pursuant to Section 387 of the Civil and Commercial Code,55 given
that this provision of law permits a party to terminate a contract if the other party is in default.”® The
defendant sought to have the award set aside, citing the public policy defence. The Supreme Administrative
Court ruled that the tribunal erred in deciding the dispute because the tribunal failed to apply the principle
of administrative law to the case, resulting that the enforcement of the award was contrary to the public

57
policy.

5.2 Mediation

Mediation can be broadly described as a ‘private, informal process in which one or more neutral
third parties assist the parties to achieve a settlement of their dispute’.58 Conceptually, the fact that the
government or its private contracting party is prepared to litigate does not necessarily mean that the dispute
cannot be resolved by mediation. A mediator can bring both parties closer to dispute settlement by using
‘a wide variety of techniques to guide the process in a constructive direction and to assist the parties in
finding an optimal solution”.”” Like negotiation, mediation allows the parties to a PPP contract to resolve
their disputes in an innovative and collaborative manner, as the options available are not limited to the
merits of the case, but can include any commercial considerations that may motivate the other party to

settle the dispute amicably.60

An example of innovative solutions in the context of PPP disputes can be observed in the case of
Si Rat Expressway (the Second Stage Expressway) Project and the Udon Ratthaya Expressway (Bang Pa-in
- Pak Kret Expressway) Project. In these two projects, the Expressway Authority of Thailand and its private
contractors had previously brought 17 arbitration and court proceedings against each other, with damages
at stake of over THB 170,000 million, including more than THB 30,000 million that the arbitral tribunals and
courts already ordered Bangkok Expressway to pay the private par‘ties.61 However, in February 2020, the
Cabinet approved a settlement to extend the concession terms under the relevant PPP contracts for

an additional 18 years, allowing the private parties to continue operating the projects and generate income

56 Section 387 of the Thai Civil and Commercial Code provides that “[i]f one party does not perform the obligation, the other party
may fix a reasonable period and notify the former party to perform within that period. If the former party does not perform within that
period, the other party may terminate the contract.”

57 Supreme Administrative Court Decision Aor 676/2554.

58 Gerber and Ong (n35) 259 (citations omitted).

59 Rui Cunha Marques, ‘Is Arbitration the Right way to Settle Conflicts in PPP Arrangements’ (2018) 34(1) Journal of Management in
Engineering 1, 2.

60 see Donald Charrett, ‘Construction Disputes after COVID-19-Jaw-Jaw or War-War?’ (2020) 193 Australian Construction Law Newsletter
6, 8.

61 Secretariat of Cabinet of Thailand, mammL‘ﬁuma‘UﬂWiLLfoL*’ué’zyzyﬂmqmﬁwwwmu%uﬁ 2 (MafitAnA3sy Taudedun) wazdyglasinis
ManIUEgUalEdu (Meiivrwaningn) 531 2 aUU [Request for Approval to Amend two contracts: Contract for Second Stage Expressway
(Si Rat Expressway, including Part D) and Contract for Bang Pa-in - Pak Kret Expressway (Udon Ratthaya Expressway)] (NorRor0505/5514, 19
February 2020) 2.
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to recover their losses.”” Even if this settlement was reached through negotiations between the parties

and mediation was not involved, it has proven that PPP disputes can be resolved by an innovative solution.

Having said that, the authors submit that there are three main challenges with mediation being
used to resolve disputes in PPP contracts: mediability; contracting authority’s unwillingness to negotiate;

and enforceability of mediation agreement.

5.2.1 Mediabiltiy

In Thailand, out-of-court mediations are governed by the Dispute Mediation Act B.E. 2562
(2019) (‘DMA ’),63 Under the DMA, the scope of civil disputes which are capable of being mediated under
the DMA is very restrictive.” Section 20 of the DMA limits civil disputes which can be mediated to only,
inter alia, those civil disputes with up to THB 5 million at stake.” In this regard, it seems unclear to the authors
as to whether this requirement applies exclusively to mediations where either party refers the dispute to
the relevant government authorities without having an mediation agreement in place or generally applies
to all mediations in Thailand. Regardless, if the latter is true, the use of mediation for resolving disputes
in PPP projects in Thailand will be quite rare as any dispute with more than THB 5 million at stake will

not be capable of being mediated.

5.2.2 Authority’s Unwillingness to Negotiate

It is generally accepted that the effectiveness of mediation as a dispute resolution mechanism
depends significantly upon the willingness of the parties to participate and actively engage in the proces
with the objective of reaching an amicable settlement.®® In Thailand, it seems that a Thai government
contracting authority may not be willing to settle a dispute with a private party at the early stage of dispute
resolution proceedings. In 2018, the Thai Cabinet issued the Cabinet Resolution dated 2 October 2018
setting out the approach for settling disputes between government authorities and private contracting
|oar’cies.67 According to this Cabinet Resolution, a government contracting authority would be able to

negotiate a settlement with a private party if there was already an arbitral award requiring the authority

62 |id 3-4.

63 ywszsdnyainisinaindededinm [Dispute Mediation Act] (Thailand) 22 May 2019.

64 Anne Coulon, ‘Mediation: A Star in the Making as a Dispute Resolution Method for Commercial Disputes (Focus on Thailand)’ DFDL
(WebPage, 25 November 2021) <https://www.dfdl.com/resources/legal-and-tax-updates/mediation-a-star-in-the-making-as-a-dispute-resolution
-method-for-commercial-disputes-focus-on-thailand/>.

65 DPA (n66) s 20.

66 Gerber and Ong (n35) 226.

67 Secretariat of Cabinet of Thailand, uwwmsiiiiunsifgrtudefinnuesmingauyesss [Government Authorities’ Approach to Settling
Disputes] (NorRor0503/Word79, 8 October 2018).
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to make a payment, and the award is awaiting enforcement through the Administrative Court.” Arguably,
it is possible that the government may not be willing to negotiate a settlement unless an arbitral award

has already been made binding the government to pay damages to the private party.

5.2.3 Enforceability of Mediation Agreement

Unlike the Arbitration Act, the DMA does not empower Thai court to strike out a case
if one party sues the other party in court without first following a mediation process as contractually agreed.
As a result, if either party in a PPP contract initiates a litigation proceeding without complying with the
mediation agreement, the court may not be able to immediately strike out the case upon receiving a petition
from the other party requesting such action. It is possible that the court may proceed with the case before
eventually dismissing it on the grounds that the mandatory mediation process has not been exhausted.
In this scenario, both the government and the SPV would have expended a significant amount of resources,

including time and financial costs, on case preparation and trial, which ultimately turn to be futile.

5.3 Expert Determination

Expert determination is ‘a process whereby parties agree to refer their dispute to be resolved by
a third-party e><per’t’.69 Conceptually, unlike an arbitrator or a judge, a third-party expert is not bound by
judicial obligations and can make decisions based on their expertise, knowledge, and experience. Therefore,
it can be a very useful tool for resolving disputes under a PPP contract which entails a highly technical
issue. Furthermore, as it is not regulated by legislation under the Thai legal system, expert determination

is a highly flexible process, enabling the parties to create their own procedure as they see fit,”

A determination made by the expert can be binding or non-binding, depending on what is agreed
upon by the parties. Non-binding expert determinations can also be useful for the settlement of the dispute
under the PPP contract because it can be ‘a reality check showing the contesting parties what the possible
outcome of the more expensive and usually slower binding procedures such as arbitration would be’.""
A binding determination process, on the other hand, can provide more certainty and efficiency for the

parties, as the decision is binding without the need for further negotiation.

In this connection. it is submitted that there are two significant challenges with using a binding

expert determination for resolving disputes under PPP contracts in Thailand. Each will be discussed in turn.

68 Ipid.

69 Djakhongir Saidov, ‘An International Convention on Expert Determination and Dispute Boards?” (2022) International and Comparative
Law Quarterly 697, 699.

70 Gerber and Ong (n35) 295.

"1 UNCITRAL Legislative Guide (n16) 178.
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5.3.1 Enforceability of Expert Determination Agreement

One of the key challenges associated with using binding expert determination to resolve
disputes arising under PPP contracts is that it is not a formally recognised dispute resolution process in
the Thai legal system. Therefore, if either the government or the SPV brings a case to court without first
referring the dispute to an expert, as per the agreement between them, the court may not immediately
dismiss the case and refer the parties to the expert determination process. This is similar to the issue

discussed earlier with mediation in 5.2.3.

5.3.2 Enforceability of Expert Determination

It seems uncertain as to the extent to which a determination reached by the expert may be
enforced in Thailand. To the authors’ knowledge, there is still no Supreme court decision which previously
decided on the enforceability of an expert determination. The closest decision that may be considered
is the Supreme Court Decision 1982/2524, in which it was held that a determination made by a superintendent
(contract administrator) under a construction contract was enforceable. Therefore, by analogy to the
Supreme Court Decision 1982/2524, as a matter of principle, a legal-binding expert determination may be
enforceable in Thailand on the basis of the freedom of contract and the principle of pacta sunt servanda.

However, even if an expert determination is generally enforceable in Thailand, it is possible
that it will not be enforced by Thai court to a greater extent than an arbitration award, which is explicitly
recognised under the Arbitration Act. It is possible that the court may apply, by analogy, the rules for
enforcing an arbitral award under the Arbitration Act to the enforcement of an expert determination.
This is because Section 4 of the Civil and Commercial Code, which provides that ‘[wlhere no provision is
applicable, the case must be decided by analogy to the provision most nearly appticabte’.72 If this
proposition is true, it may follow that if the court finds that the expert’s decision goes against public policy
because the question of law was not decided correctly, it may order that the expert’s decision be set aside

or not be enforced in the same way as an arbitral award, as previously discussed in 5.1.3.

5.4 Dispute Review Boards

Originating in the construction industry, dispute review boards have been used as a dispute
resolution mechanism in public infrastructure projects in several jurisdictions.73 They may be referred to
by other different names, such as dispute resolution adviser (DRA), dispute adjudication board (DAB), dispute
avoidance and adjudication board (DAAB), depending on the scope of power and responsibilities of the

dispute board in question.

12 pid s 4.
73 UNCITRAL Legislative Guide (n16) 180.
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Dispute review boards can offer value to PPP projects which cannot be achieved by other methods
of dispute resolution as it is a ‘job-site dispute avoidance and adjudication process’.74 Typically, a dispute
review board is to be established from the beginning of the project so that each member of the panel
would be familiar with the nature, needs, and unique features of the project and its developments through
regular visits to the project site, meeting with each party’s key personnel, reviewing periodic progress reports
and so on.”” When a conflict arises, the panel is called upon to resolve that conflict through simplified
proceedings, such as informally discussing the problem with all relevant parties as well as providing a
non-legal binding recommendation.’® The parties may, then, negotiate to solve the conflict or settle
the dispute taking into account the dispute review board’s informal advice or recommendation. Failing
which, if contractually permitted, the dispute review board may decide the dispute which will be binding

upon the par’ties.77

Therefore, due to its high level of involvement in the project, the dispute review board is not only
able to resolve the dispute in a time-efficient manner but can also prevent problems and conflicts from
escalating into disputes.78 In other words, with a standing dispute board, the parties do not have to wait
until a dispute arises before resolving it, rather they can prevent it from arising in the first place. This proactive
nature of the dispute board process is the one of its most important benefits given that litigation and

other forms of ADRs are reactive in na‘ture.79

Arguably, the use of a dispute review board as a dispute resolution mechanism for PPP contracts
in Thailand can be seen as a hybrid approach that combines the benefits of mediation, expert determination,
and arbitration. The dispute board, through its discussions with the parties and the provision of recommendations,
can facilitate the parties’ efforts to reach a settlement agreement, much like mediation. At the same time,
the panel’s decision-making process may be less formal and more flexible than that of litigation or arbitration,
akin to expert determination. Additionally, the dispute board may have jurisdiction over a wide range of
disputes related to the underlying contract, and, as permitted by the contract or agreed upon by the parties,
may gather evidence and appoint experts to assist in resolving highly technical issues, similar to arbitration.
Therefore, the dispute board process may offer the contracting parties the key advantages of the other

three types of dispute resolution mechanism.

74 peter Chapman, ‘the Use of Dispute Boards on Major Infrastructure Projects’ (2015) 1(3) Turkish Commercial Law Review, 219, 219.

5 Paula Gerber and Brenan Ong, ‘Should DAPs Be Included in Standard Form Contracts’ (2012) 143 Australian Constriction Law News-
letter 6, 7.

6 Mosley (n17) 13.

T Ipid.,

78 UNCITRAL Legislative Guide (n16) 180.

9 Owen Hayford, ‘Want to Avoid Construction Disputes, Delays and Cost Overruns? Use a Dispute Board!” Infralegal (Web Page, 12

March 2019) <https://www.infralegal.com.au/dispute-avoidance-and-resolution/blog-post-title-one-9ayeg>.
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However, there are three key challenges with the use of dispute board process in PPP projects in

Thailand, which will be discussed below.

5.4.1 Uncertainty Regarding its Status and Enforceability of Decision

Like expert determination, the use of a dispute review board as a dispute resolution
mechanism in Thailand is not formally recognised by legislation or court decision.” As a result, the legal
status and recognition of the dispute board process, as well as the enforceability of its decisions, may be
significantly uncertain in the same manner as expert determination, as previously noted in 5.3.1 and 5.3.2.
It is also worth mentioning that in some jurisdictions the dispute review board process is considered as
an arbitration.”" If Thai courts adopted this approach, the dispute board process would be subject to the

Arbitration Act, and thus face the same challenges as arbitration as previously discussed in 5.1.

5.4.2 Lack of Support from Judicial System

A dispute review board process, unless being re-characterised as an arbitration, is not able
to enjoy the same level of support from the courts as arbitration. This means that the dispute board lacks
the authority to summon witnesses or request the submission of evidence through a motion to a competent
court. Additionally, even if the parties have agreed to aid the dispute board with the submission of evidence
the failure to do so may merely be considered a breach of contract, entitling the other party to claim
damages and to seek for specific performance through court litication. Note, however, that seeking specific

performance in Thai court may be an unrealistic option due to the time-consuming nature of litigation.

5.4.3 Expensive Dispute Resolution

The use of dispute boards as a dispute resolution mechanism has been known for its high
costs.”” While all forms of dispute resolution impose financial burdens on the parties involved, the costs
associated with the dispute board process seem to be particularly unique. With dispute boards, the parties
do not only incur the costs of dispute resolution only after a dispute arises, but they already incur the costs
at the outset of the project, namely at the time of the establishment of the dispute board. Such costs
typically include a monthly fee for each member of the panel, expenses for site visits, and travel and

. 83
accommodation costs.

80 Chokchai Netngamsawang and Ukrit Sornprohm, ‘Asignssunisdeiinim (Dispute Board) madenlvslvadinglunisusmsdnnisdeiinin?
[Dispute Board the New Alternative for Management of Disputes?]’, Thailand Arbitration Center (Web Page, 30 December 2020) <https://
thac.or.th/th/AgnssunISTaANIN/>.

81 Giuseppe Giancarlo Franco, ‘The Legal Status and the Enforcement of the Dispute Board Decision’ (2019) International Construction
Law Review 193, 197-201.

82 Gerber and Ong (n35) 127.

83 Richard Linton, ‘Dispute boards: an essential investment or a costly mistake?” Lexology (Blog Post, 9 June 2021) <https://www.lexolo-
gy.com/\ibrary/detail.aspx?g=bcdddb37-6e5a-4d53-b91a-4f1fbfe3blel>.



Thailand Arbitration Center Law Journal Vol. 2 No. 2 (Sep 2023) >

6. CONCLUDING REMARKS

In this article, the authors have highlighted the limitations of court litigation in resolving disputes
under PPP contracts in Thailand and proposed the use of ADRs as a way to overcome these limitations.
It is important to note that, while each form of ADR has its own unique benefits and challenges, most of
the challenges identified in this article are largely a result of the current legal framework and government
policies in Thailand. Therefore, it is within the hands of the Thai government to reform the legal framework
and policies to facilitate the use of ADRs in PPP projects in Thailand. However, In the authors’ view, it
would be unfortunate if the government’s reluctance to use ADRs was the only factor prohibiting the

implementation of an effective dispute-resolution process for PPP projects in Thailand.
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Abstract

The absence of an express power of arbitral tribunals to grant interim measures raises a question
if this is precluded under Thai arbitration law. The practice of Thai arbitral institutes to include such a power
for the issuance of interim measures may be explained by an inherent authority of arbitral tribunals. The
article questions this proposition of an inherent power of arbitral tribunals to order interim measures
where the applicable curial law is Thai law. The argument made is that neither the arbitration law nor
developments to arbitration rules show traces of an implied power of the tribunal. The residual position
of an exclusive competence of Thai courts for interim measures of protection potentially undermines
the fairness and efficiency expected from arbitration proceedings. In such circumstances, an amendment to
the arbitration law to expressly confirm the power of arbitral tribunals to order interim measures and
the recognition and enforcement thereof provides an important safeguard against frustrating the arbitral

process.

Keywords: provisional measures, Thai arbitration law, power of arbitral tribunals in Thai-seated arbitrations,

enforcement of provisional measures.

l. Introduction

Provisional measures under Thai arbitration law has been a regular discussion point since the Thai
Arbitration Act BE 2545 (2002) (“TAA”) was passed. Section 16 of the TAA is silent on the power for an arbitral
tribunal to grant interim relief. This has led to the debate whether the effect of Section 16 precludes an
arbitral tribunal from granting provisional measures." This uncertainty has called for clarity, but the proposed

, ) . 2
amendments to the TAA have since not involved reform on provisional measures.

.Intemational law consultant.

1 see e.g. Luke R. Nottage and Sakda Thanitcul, “The Past, Present and Future of International Investment Arbitration in Thailand”

(28 April 2016, Legal Studies Research Paper No. 16/31, Sydney Law School), 17 <https://papers.ssrn.com/sol3/papers.cfm?abstract
id=2770889> (“However, the Model Law regime emphasises respect for autonomy of the arbitration process, and commentators argue that
even though the 2002 Act does not expressly permit arbitrators to issue interim measures, it does not preclude this power if parties have
agreed on it (directly or through relevant arbitration rules)”).

2 |nstead, the first amendment in 2019 to the TAA eased the process for foreign arbitrators and representatives to participate in arbi-
tration proceedings in Thailand: Arbitration Act (No. 2) BE 2562 (2019). Following this an arbitration bill debated was for a judicial review of
arbitral awards in cases involving a state agency: see, Section 3 of the Draft Arbitration Act, <https://www.parliament.go.th/ewtadmin/ewt/
parliament_parcy/download/section77/section77_arbitration.pdf>; House of Representatives Agenda for 9 February 2022 <https://edoc.
parliament.go.th/Meeting/MeetingViewer.aspx?id=812>.
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In the past, national arbitration legislation historically limited the power of arbitral tribunals in granting
interim measures.” Modern arbitration jurisdictions have since confirmed the authority of arbitral tribunals
to grant interim relief, so long as this is not contrary to the parties’ agreement.4 The practice of courts in
developed arbitration jurisdictions has also been to defer to the arbitral tribunal as appropriate, such as
for measures to have effect only until such time that the tribunal is able to review the court-ordered

5
measures.

Thailand alongside China and Italy were earlier considered as not empowering tribunals to order
interim relief.’ Aside from Thailand, this position may no longer be accep’ted:7 Xing Xiusong and Wang Heng
state, “[t]his might be a misunderstanding of the arbitration law and practice in China; arbitral tribunals
sitting in China have been consistently issuing orders for measures that are equivalent to ‘interim measures’,
though they might not have been described as such.”® In Iltaly, the reformed Article 818 of the Civil Procedure
Code in 2022 now permits parties to agree for the arbitral tribunal issue interim measures under the arbitration

N o . 9
clause, arbitration agreement or by agreement to arbitration rules containing such a power.

In Thailand, the absence of an express prohibition has led to the enquiry whether the powers
for interim relief by a tribunal is impliedly permissive. Such a proposition arises out of the practice of
leading Thai arbitration institutions, the Thai Arbitration Institute (“TAI”) and Thailand Arbitration Center
(“THAC”), that provide in their respective arbitration rules the power of the tribunal to order interim
measures. Notably, arbitration rules have the benefit of being “carefully drafted by experienced practitioners,
and that has often been widely applied and interpreted by arbitral tribunals and courts and commented

by practitioners and academics.”’" The careful drafting and institutional affiliation of the TAl and THAC to

3 Gary B Born, International Commercial Arbitration (3rd edn, Kluwer Law International 2021) 2606, 2610.

% ibid, 2612, 2614.

> ibid, 2736 - 2738.

6 ibid, 2619: (“Although historic limitations on arbitrators’ power have been removed in almost all states [...]. That remains the case, for
example, in ltaly, China, and Thailand, where local legislation still provides that the granting of provisional measures is reserved exclusively
to local courts, which are authorized to issue provisional relief in aid of arbitration”); Emi Rowse and Dutsadee Dutsadeepanich, “Thailand”,
9 <https://www.ibanet.org/MediaHandler?id=AF819767-C572-4B20-97AD-448D3CE1EFFD>.

" Born (n 3) 2619.

8 Xing Xiusong and Wang Heng, “Interim Measures in Arbitration Proceedings in China” (Global Arbitration Review, 27 May 2022)
<https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2023/article/interim-measures-in-arbitration-proceed-
ings-in-china>.

9 See, Osborne Clarke, “Italy Enters New Era of Arbitration ‘Friendliness’” (27 April 2023) <https://www.osborneclarke.com/insights/
italy-enters-new-era-arbitration-friendliness>; Cecilia Buresti and Edoardo Mazzoli, “A Modernization of Italian Arbitration Law” (Norton Rose
Fulbright International Arbitration Report) 35-36, 35 <https://www.nortonrosefulbright.com/en/knowledge/publications/f3baalb1/a-moderni-
zation-of-italian-arbitration-law>.

10 see e.g. Thai Arbitration Institute Arbitration Rules 2017 Article 39 (“TAI Rules”); Thailand Arbitration Center Arbitration Rules 2015
Article 66(5) (“THAC Rules”).
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the Office of the Judiciary and Ministry of Justice respectively makes scrutiny of this apparent inconsistency

all the more reLevan’t.12

Against this backdrop, the article examines the divergence between the arbitration rules of Thai
institutions and Thai law on provisional measures. The argument made is that the TAl and THAC arbitration
rules which empower tribunals for provisional measures exacerbate the silence under Section 16 of the TAA.
The article examines if in such circumstances an implied power reconciles this apparent inconsistency
without however finding the presence of an inherent au‘thority.13 The consequence of powers reserved
exclusively for the Thai courts on interim measures in support of arbitration proceedings potentially affects
the efficiency and integrity of arbitral proceedings. This argument is made in four parts: The first part provides
an overview of the framework for provisional measures in arbitration proceedings under Thai law showing
a consistent pattern of reserving powers for interim relief only to the courts (Section Il). The second part
reviews whether there exists an inherent power of the arbitral tribunal to order interim relief without finding
a trace of such authority (Section Ill). The third part examines the implications on the efficiency, effectiveness
and integrity of the arbitration proceedings (Section IV). The fourth part recommends an amendment to

the TAA to clarify powers of the arbitral tribunal for interim measures and its enforcement (Section V).

Il. Framework for Provisional Measures

The availability of provisional measures is necessary to “preserve a factual or legal situation so as
to safeguard rights” for which recognition is sought from the tribunal."* This is to maintain the status quo
or prevent serious harm or prejudice in the pendency of the dispute being decided.” The purpose is to
ensure fairness, efficiency and effectiveness in the resolution of the dispu’ce.16 Examples of provisional
measures that may be ordered include; freezing orders which prevent the dissipation of assets which are

the subject matter of the dispute or relevant to the satisfaction of the award; orders to preserve property

11 UNCITRAL Notes on Organizing Arbitral Proceedings 2016 para. 7.

12 See, Thai Arbitration Institute (“TAI”), “TAI Overview” <https://tai.coj.go.th/en/content/page/index/id/56>; Ministry of Justice Thailand
Organization Structure <https://www.moj.go.th/view/7782>.

13 see generally, Ciarb, “Applications for Interim Measures” (International Arbitration Practice Guideline 2016) 4 <https://www.ciarb.org/
media/4194/guideline-4-applications-for-interim-measures-2015.pdf> (“If there are no express provisions allowing the arbitrators to grant
interim measures and provided that there is no prohibition under the arbitration agreement, including the applicable arbitration rules and/
or the lex arbitri, arbitrators may conclude that they have an implied power to do so.”).

14 Van Uden Maritime BV, trading as Van Uden Africa Line v Kommanditgesellschaft in Firma Deco-Line, Case No. C-391/95, [1998] ECR
1-7091, 7133 (ECJ).

15 UNCITRAL Model Law 1985 with 2006 Amendments Article 17; Mihaela Apostol and Kabir Duggal, ‘Provisional Measures’ (Jus Mundi,
21 September 2022) <https://jusmundi.com/en/document/publication/en-provisional-measures>; See also, Born (n 3) 2651-2653.

16 Ortho Pharmaceutical Corporation v. Amgen 882 F.2d 806 (3d Cir. 1989); Born (n 3) 2604, 2644, 2737: (These provisional measures rest
on a simple premise: in order for a dispute resolution process to function in a fair and effective manner, it is essential that an adjudicative
body possesses broad power to safeguard the parties’ rights and its own remedial authority during the pendency of the dispute resolution

proceedings.”).
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and evidence, confidentiality orders and security for costs.” V.V. Veeder explains: “[aln order for interim
measures is essentially temporary in nature; it is not an award which is always final; but an interim order
can be at least as, or even more important than, an award. In the absence of an enforceable interim measure,

it is sometimes possible for a recalcitrant party to thwart the arbitration procedure—completely and finally. o1

This power to order interim measures by a tribunal is determined in accordance with the curial or
procedural law; which in most cases will be the law of the arbitral seat.”” The curial law also defines
the circumstances under which interim relief may be granted.zo As appropriate, the tribunal gives effect
to the arbitral rules and the local law where interim measures may be executed or enforced (lex loci

i . . 21
executionis) under a sui generis system of rules.

The inability to obtain timely interim measures where required carries the risk of prejudice or
irreparable harm for the applicant. This may materialize in the dissipation of assets, destruction of evidence,
loss of market value, disclosure of confidential information or misuse of intellectual property.22 Some
examples of this are where the court declines jurisdiction as a foreign court, or the result of delays in
having to approach a national court by first engaging local counsel.” This may bring into play strategic
choices potentially undermining the positions taken by a party in the arbitration, and may also exert pressure

in settlement negotiations.

By contrast to awards, there is no harmonized framework for the recognition and enforcement of
provisional measures.” As such, a party may decide on a seat of arbitration based on the efficiency by
which tribunal-ordered measures can be enforced.” The 2021 International Arbitration Survey found the
ability to enforce decisions of emergency arbitrators or interim measures ordered by an arbitral tribunal

make that a more attractive arbitral sea‘t.26

17 see, Philip Norman and Leanie van de Merwe, ‘Interim Relief, Including Emergency Arbitrators in Construction Arbitration” (Global
Arbitration Review, 19 October 2021) <https://globalarbitrationreview.com/guide/the-guide-construction-arbitration/fourth-edition/article/
interim-relief-including-emergency-arbitrators-in-construction-arbitration>; Born (n 3) 2729.

18 v/v. Veeder, Provisional and Conservatory Measures. Enforcing Arbitration Awards under the New York Convention: Experience and
Prospects. (1999, United Nations Publication) 21.

19 Gary B Born, International Arbitration: Law and Practice (2nd edn, Kluwer Law International 2016) 211.

20 Ciarb (n 13) 2; Born (n 3) 2639.

21 Ciarb (n 13) 5.

22 Born (n 3) 2604.

23 see e.g., Channel Tunnel Group v Balfour Beatty Construction [1993] AC 334; Report of the Secretary General, Possible Uniform Rules
on Certain Issues Concerning Settlement of Commercial Disputes: Conciliation, Interim Measures of Protection, Written Form for Arbitration
Agreement (20-31 March 2000, UN Doc.A/CN.9/WG.II/WP.108) 24 at para. 104.

24 Ronald A Brand, ‘Provisional Measures in Aid of Arbitration’ (2023) 61 Columbia Journal of Transnational Law 133, 136.

25 ibid, 166 - 167.
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Internationally, there has been a progressive relaxation of limitations on interim relief granted
by arbitral tribunals.” For example, the French Code of Civil Procedure in 2011 expressly provided for
tribunals to grant interim and conservatory measures under Article 1468.%° This power for interim relief
by tribunals has also been recognized in jurisdictions that follow — as with Thailand - the 1985 UNCITRAL
Model Law on International Commercial Arbitration (the “Model Law”).29 This includes Germany, Canada,

Japan, India, Singapore, New Zealand and Austratia.30

In parallel, courts have upheld the presumption, absent contrary agreement, that parties have
agreed to permit the tribunal to order provisional measures.” This is based on an appreciation that parties
in agreeing to arbitrate disputes intend that the tribunal should have remedial powers over the adjudicative
process rather than rendering it a hollow exercise.”” This supports principles of party autonomy, arbitral
exclusivity and judicial non-interference in the arbitral process where courts have concurrent jurisdiction

for interim measures.

A. Context to provisional measures
1. Court-annexed arbitration

The arbitration framework in Thailand includes the regulation of court-annexed and out-of-court
arbitration. Taking court-annexed arbitration first, this is regulated under Sections 210 to 220 of the Thai Civil
Procedure Code (“CPC”). Section 216 leaves broad powers on the conduct of the arbitration to the tribunal.
This power is limited to “[w]here the arbitrators are of opinion that proceedings can only be carried out
by a Court is necessary (such as in [...] ordering the production of a document), they may file with the Court
an application by motion asking it to carry out such proceedings [...].” This restricts powers of the tribunal
to seeking assistance from the court where this requires specific action from a party or third party as in orders
for interim measures. The extent of the supervisory role of the court is further apparent in the confirmation

required of awards rendered by the tribunal under Section 218 CPC.

26 2021 International Arbitration Survey: Adapting arbitration to a changing world” (Queen Mary University, School of International
Arbitration, White & Case LLP) 8 <https://www.whitecase.com/publications/insight/2021-international-arbitration-survey>.

27 Bom (n 3) 2612 (“Consistent with the foregoing analysis, over the past several decades, virtually all developed jurisdictions have
rejected historic prohibitions against the authority of arbitral tribunals to grant provisional measures.”).

28 Constance Malleville, “Interim Measures in French Seated Arbitrations — Do They Measure Up?” (Clyde & Co Market Insight, 16 June
2022) <https://www.clydeco.com/en/insights/2022/06/interim-measures-in-french-seated-arbitrations-do>.

29 Born (n 3) 2618. 1985 United Nations Commission on International Trade Law (“UNCITRAL”) Model Law on International Commercial
Arbitration (“Model Law”) listed jurisdictions <https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/status>.

30 ipid.

31 ibid, 2612, 2614, 2616, 2642, 2677. See also, Charles Construction Company v. Derderian 586 N.E.2d 992 (Mass. 1992).

32 ibid, 2618, 2635.
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2. Arbitration Act 1987

Alongside court-annexed arbitration, the Arbitration Act BE 2530 (1987) (the “1987 Act”) regulated
out-of-court arbitration prior to the TAA coming into effect. The relevant provision under Section 18 of
the 1987 Act reads, “[w]here resort to the power of the court is required in regard to [...] the application
of provisional measures for the protection of interests of the party during arbitration proceedings [...] an
arbitrator may file a petition requesting a competent court to conduct the said proceedings.”33 Similar
to provisions for court-annexed arbitration, the power to request provisional measures only from a court

was left to the arbitral tribunal.

3. Arbitration Act 2002

The TAA which currently applies to Thai arbitration proceedings is based on the Model Law and
mirrors for the most part its provisions.34 As Sorawit Limparangsri and Prachya Yuprasert observe on the
difference with the Model Law, the TAA “contains some minor deviations based on the experience of
arbitration in Thailand.””” One of these differences is on provisional measures which does not follow
Article 17 of the Model Law. Article 17 states: “[ulnless otherwise agreed by the parties, the arbitral tribunal
may, at the request of a party, order any party to take such interim measure of protection as the arbitral

tribunal may consider necessary in respect of the subject-matter of the dispute.”

The Model Law also contains guidance on enforcement before this was included in the 2006
amendments (“2006 Model Law Revisions”).36 The Explanatory Note states, “[ilt may be noted that
[Article 17] does not deal with enforcement of such measures; any State adopting the Model Law would be

. . N 37
free to provide court assistance in this regard.”

Section 16 of the TAA in contrast to the Model Law provides, “[a] party to an arbitration agreement
may file a motion requesting the competent court to issue an order imposing provisional measures [...].”
This provision is viewed as “not empower[ing] arbitrators to order interim measures or other forms of

preliminary relief. The law only provides that parties may apply to the court for any required provisional

33 Arbitration Act BE 2530 (1987) <https://www.newyorkconvention.org/11165/web/files/document/2/1/21416.pdf>.

34 See, UNCITRAL, Model Law Status of Adoption (n 30); Kornkieat Chunhakasikarn and John Frangos, “Thailand” in Gerhard Wegen,
Stephan Wilske and Gleiss Lutz (eds), Getting the Deal Through - Arbitration 2017 (Law Business Research 2017) 353 - 360, 353. (“Thailand’s
arbitration law is the Arbitration Act BE 2545 (the Arbitration Act), which closely follows the UNCITRAL Model Law.”). See also, Nottage and
Thanitcul (n 1) 16.

35 Sorawit Limparangsri and Prachya Yuprasert, “Arbitration and Mediation in ASEAN: Laws and Practice from a Thai Perspective” (2003)
190.

36 see, 2006 Model Law Revisions Article 17H.

37 UNCITRAL Model Law on International Commercial Arbitration 1985 (UN, A/40/17) 20 para. 26.
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measures before or during arbitral proceedings.”38 The drafters, including the TAI, had before them the choice
of opting for provisional measures on the basis of the Model Law which includes the presumption of the
authority conferred on arbitral tribunals to order interim measures.”” Instead the decision was made to
follow the 1987 Act in part by maintaining that the court is competent to order provisional measures,

but added standing to a party to make such an application.

Thawatchai Suvanpanich noted that “the legislators at that time were of the opinion that the
Model Law was too modern for Thais who were involved in the practice of arbitration.”*’ This reason
however appears difficult to accept in light of the wider dispositive powers of the tribunal in deciding the
outcome of the dispute. Moreover, there is little reason to doubt the parties had not intended to centralize

the dispute resolution process in a single neutral forum.”"

In terms of procedure, Section 16 of the TAA provides a party with the right to approach the
competent court before or during the arbitral proceedings. The court will determine its jurisdiction and
exercise discretion in accordance with the court’s authority to issue provisional measures under the CPC.
Measures the court may prescribe are enumerated in Section 254 of the cpc* along with the availability

of ex parte applications. Additionally, the court may order security for costs under Section 253 of the CPC.

In support of Section 16, Section 45(5) of the TAA allows a party to appeal an interim relief order
by a court.” The appeal under Section 45(5) of the TAA is made directly to the Supreme Court or Supreme

Administrative Cour’t.44

B. Thai arbitral institutes

The two main Thai arbitration institutions (out of seven) are the TAl and THAC.45 Both institutions

provide tribunals with powers for interim measures, but differ substantially on the scope of that authority.

38 Alastair Henderson, “Thailand” (IBA Arbitration Guide, February 2012) 8. See also, Saowanee Asawaroj, “National Report for Thailand
(2013)” in Jan Paulsson and Lise Bosman (eds), ICCA International Handbook on Commercial Arbitration Kluwer Law International (Kluwer
Law International 2013) 8.

39 See, Biwater Gauff (Tanzania) v. Tanzania, ICSID Case No. ARB/05/22, Procedural Order 3, 29 September 2006 [135]; Born (n 3) 2613.
TAl as drafters of the TAA: Warathorn Wongsawangsiri, Jedsarit Sahussarungsi and Chadamarn Rattanajarungpond, “Thailand” in James Carter
(ed), International Arbitration Review (10th edn, The Law Reviews 2019) 459, 461.

40 Thawatchai Suvanpanich “Thailand” in Michael Pryles. (ed) Dispute Resolution in Asia (2nd edn, Kluwer Law International 2002) 369.

41 Born (n 3) 2734, 2740.

42 Section 16 TAA.

43 Section 45(5) TAA. See also, Supreme Court Case 3263 of 2554 (2011).

44 Section 45 TAA.

45 See, THAC Arbitration Report 2018, 9. See also, Wongsawangsiri, Sahussarungsi and Rattanajarungpond (n 39).



'V A 106 19 8 amdusunninnaims g1sanstamans UR 2 alun 2 Auenou 2566) [

The TAl set up in 1990 is now a part of the Office of the Judiciary.46 Article 39 of the 2017 TAl
Arbitration Rules (“TAI Rules”) state, “[t]he Arbitral Tribunal may, at the request of a party, grant interim
measures of protection for the party as it deems appropriate.” This is similar to Rule 30.1 of the SIAC
Arbitration Rules 2016 (“SIAC Rules”) which state the tribunal may “issue an order or an Award granting
an injunction or any other interim relief it deems appropria’te.”47 Both provisions are broad in scope and

leave the type of measure to the arbitral tribunal’s determination.

Reliance on the authority of arbitral tribunals to order interim relief under Article 39 of the TAI Rules
for Thai-seated arbitrations is unknown. The lack of information publicly available on applications made
under Article 39 coupled with the absence of a decision of the Supreme Court where the exercise of this
power has been impugned leaves unclear its impact in practice, at least in connection with Thai arbitration
proceedings. As Noppramart Thammateeradaycho notes, “[tJo our knowledge, arbitrators have never granted
an order or provisional award for interim measures in Thailand, regardless of the institutional rules being

used in the arbitration (emphasis added).”"

Also of note is the second paragraph of Article 39 of the TAI Rules which does not exclude the
concurrent jurisdiction of the court.” This paragraph states, “[t]he request pursuant to paragraph one
shall not affect the right of the party to request the court to grant interim measures. Such request shall

not be deemed to be incompatible with the arbitral proceedings under these Rules.”

By comparison, this power to issue interim measures under the TAI Rules is broader than the narrow
power of tribunals under the THAC Arbitration Rules 2015 (“THAC Rules”). Pursuant to Article 66(5), the
arbitral tribunal may “[ilssue an order for any party to provide security for legal or other costs as the Arbitral
Tribunal finds appropriate.” This is subject to the qualification “in so far as it does not conflict with the law
applicable to the conduct of the proceedings”. Article 66(5) is similar to the SIAC Rules in Rule 27(j):
“lulnless otherwise agreed by the parties [...] the Tribunal shall have the power to: [...] order any party
to provide security for legal or other costs in any manner the Tribunal thinks fit [...].” This provision on
security for costs may be found under a broader power for interim measures in other arbitration rules,
such as Article 39 of the TAI Rules.”

46 7Al (n 12).

47 Arbitration Rules of the Singapore International Arbitration Centre (6th edn, 1 August 2016) <https://siac.org.sg/siac-rules-2016>.

48 Noppramart Thammateeradaycho, “Emergency Interim Measures in Thai Arbitration” (Lexology, 4 December 2019) <https://www.
lexology.com/library/detail.aspx?g=ee3ebd9f-c545-48f4-9778-cf7b3f83338>.

49 See also, TAI’s explanation of provisional measures: <https://tai.coj.go.th/th/content/article/detail/id/8397/iid/249096>.

50 gee e.g., Tennant Energy LLC v. Government of Canada, PCA Case No. 2018-54, Procedural Order 4, 27 February 2020 [166].
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Article 60(2) of the THAC Rules additionally provide for a tribunal to issue an order to secure
documents, objects or property concerning the case for an expert to examine.”" Such an order unlike
security for costs does not contain a reference to conflicts of law, but may be implied. Where the tribunal
refers to the TAA in Thai-seated arbitrations, Section 32(2) allows the tribunal to direct a party to give
the expert information or to produce or provide access to documents, materials or places for inspection.
The difference is in the scope of the power, which under the THAC Rules also permit an order to secure

those objects or property.

As a comparator, another Thai arbitral institute is the Thai Commercial Arbitration Office. Article 29
of the Thai Commercial Arbitration Rules state, “[t]he Arbitration Tribunal may, as it considers fit, issue
any instruction or order, while the arbitration proceedings are in progress and such instruction or order
must be complied with by the parties to the dispute.”52 It is unclear if this provision includes orders for

interim measures, which may by implication depend on the authority under the curial law.

Taking the practice of the three arbitral institutes together, neither of the arbitration rules expressly
exclude provisional measures. This is relevant as these rules are not delocalized and therefore the frequency
of a default seat in Thailand often invokes consideration of Section 16 of the TAA.” However, in terms

of scope, only the TAI Rules specifically contain a broad power of the tribunal in ordering interim measures.

lll. Inherent Power of the Arbitral Tribunal

The broad power for provisional measures included in the TAI Rules provided fresh emphasis to
the debate on powers of the tribunal for interim relief under the TAA. The question is whether the power
for provisional measures pursuant to the TAI and THAC Rules are compatible with Section 16 of the TAA

as an inherent power of the tribunal.

51 See on the power to secure evidence as an interim measure: Secretary General Report, International Commercial Arbitration: Ana-
lytical Commentary on Draft Text of a Model Law on International Commercial Arbitration (UNCITRAL, A/CN.9/264, 3-21 1985) 25 (“Article 9
deals with the compatibility of the great variety of possible measures by courts available in different legal systems, including not only steps
by the parties to conserve the subject-matter or to secure evidence but also other measures, possibly required from a third party, and their
enforcement.”). See also, Delphi Petroleum Inc. v. Derin Shipping & Training Ltd [1994] 73 FTR 241; Born (n 3) 2682 — 2683; Apostol and
Duggal (n 15). Note, the TAI Rules also includes a narrower power of the arbitral tribunal for the production of documents and evidence in
Article 34.

52 Thai Commercial Arbitration Rules 2000 (Thai Commercial Arbitration Office) <https://www.thaichamber.org/public/themes/frontend/
assets/pdfjs/web/viewer.html?file=/public/upload/file/document/0310231678413362.pdf>.

53 Article 31 TAI Rules and Article 49 THAC Rules. See also, Gary B Born, International Arbitration: Law and Practice (2nd edn, Kluwer

Law International 2016) 27 (“Equally important, many institutional rules contain provisions that make the arbitral process more effective”).
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This inherent power of the arbitral tribunal has been found to arise out of the arbitration agreement
in other jurisdictions, unless parties have not expressly excluded this.”* This comes from the presumption
of its inclusion under the arbitration agreement which enable the tribunal to carry out its mandate in the

conduct of the arbitration in a fair and effective marmer.55

The Federal Arbitration Act in the United States is similar to the TAA in the absence of an express
power for tribunals to order provisional measures.”® Courts in the United States have nevertheless recognized
this authority, absent anything contrary in the arbitration agreement.57 This is either on the basis that
the interim measures order disposes of a separate independent claim for preliminary relief or that it is

. . 58
necessary in relation to the final award.

A. Structure of the TAA

In the absence of judicial opinion having confirmed or deferred to the arbitral tribunal on provisional
measures, the question is if an inherent power is consistent with the TAA. To this end, provisions of the TAA
do not support an inherent power of the tribunal for interim measures. Firstly, the application of Section
16 is not displaced by a contrary agreement of the parties. Section 6 of the TAA provides, “[...] where
the provisions of this Act empower the parties to determine any issue, the parties may authorize a third party
or institution to make that determination on their behalves.” Section 6 is not triggered in relation to
provisional measures as Section 16 of the TAA does not permit the parties to agree otherwise. This is in
direct contrast to the Model Law on which the TAA is based that includes the presumption the parties
intended to confer the power to order interim measures on the arbitral tribunal, only displaced by an
agreement to the con‘crary.59 Accordingly, the parties will be unable to rely on the arbitration rules or
arbitration agreement as a basis from which the tribunal derives its power for the issuance of provisional

measures.

54 Born (n 3) 2612, 2614, 2616, 2642, 2677.

55 Born (n 3) 2605, 2617, 2644.

56 Federal Arbitration Act 1925; See, Born (n 19) 211.

57 See, e.g., Benihana v. Benihana of Tokyo 784 F.3d 887, 902 (2d Cir. 2015); Charles Construction Co. v. Derderian, 412 Mass. 14, 17
(Mass. 1992) (“We agree in general that, in the absence of an agreement or statute to the contrary, an arbitrator has inherent authority to
order a party to provide security while the arbitration is continuing.”).

58 See, e.g., Metallgesellschaft A.G. v. M/V Capitan Constante, 790 F.2d 280, 283 (2d Cir. 1986) (“Because the award in the instant case
finally and conclusively disposed of a separate and independent claim and was subject to neither abatement nor set-off [...].”)

59 Born (n 3) 2613.
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Secondly, there is no legal basis for seeking the recognition and enforcement of provisional measures
granted by a tribunal.”’ In relation to a tribunal’s interim measures decision or order, it is uncertain on
what grounds the court may entertain such an application as different to an award.”’ Whereas, Thai courts
will enforce an award if it is binding on the parties, and made in a foreign country to the extent Thailand
is bound by its international obliga‘cions.62 The 1958 Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (the “New York Convention”) to which Thailand is a party does not define an award.
However, awards that decide some or all matters in a final and binding manner would fall within the scope
of arbitral awards under the New York Convention.”’ Although Section 5 of the TAA does not define an
award; under Section 41 partial or interim awards may be enforced if this is binding on the parties.64
As awards on interim measures may be subject to variation, suspension or termination, this may be held

as contrary to the requirement that the award is binding on the par’ties.65

Thirdly, Section 45(5) of the TAA is categorical in that appeals may only be considered for provisional
measures ordered pursuant to Section 16. As Section 16 is limited to interim relief by a Thai court, no appeal
grounds are available under the TAA for tribunal-ordered provisional measures; even where a first instance

court has decided (and denied the admissibility of an application).

Fourthly, it may be argued the TAA permits a tribunal to order the disclosure or production of
evidence for expert exarnination.”® Gary Born suggests, “[plroperly understood, interim relief of this sort
often involves little more than a tribunal’s general authority to ascertain the facts of the case and oversee
the procedural conduct of the arbitration, including disclosure and taking of evidence.”®" As such, the
authority under Section 32(2) of the TAA is better characterized as a direction of the tribunal; where in
other circumstances, this power for interim measures fall within the competence of the court under

Section 33.

60 Sorawit Limparangsri, Samuel Seow and Paul Tan, “Arbitration in Thailand 2015; the Thai Arbitration Institute”, International Arbi-
tration Asia (25 May 2015) <http://www.internationalarbitrationasia.com/arbitration-in-thailand-the-thai-arbitration-institute-2015/> (“In the
absence of any provisions relating to the power of tribunals to issues such preliminary orders, section 16 of the Arbitration Act has been
interpreted to imply that only preliminary orders issued by the courts would be legally enforceable.”).

61 Article 17(2) 2006 Model Law Revisions state, “[aln interim measure is any temporary measure, whether in the form of an award or
in another form [...].”

62 TAA Sections 41, 43(6).

63 “UNCITRAL Secretariat Guide on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards” (UNCITRAL, 2016
edn) (“Courts have found that only those decisions made by arbitrators that determine all or some aspects of the dispute, including juris-
diction, in a final and binding manner, can be considered ‘arbitral awards’ within the meaning of the New York Convention.”) [21].

64 See reply to question 26 in Michael Ramirez, Noppramart Thammateeradaycho and Anyamani Yimsaard, “Thailand”, The Guide to
Challenging and Enforcing Arbitration Awards - Third Edition (2023) <https://globalarbitrationreview.com/guide/the-guide-challenging-and-en-
forcing-arbitration-awards/3rd-edition/article/thailand#:~:text=A%20partial %200r%20interim%20aw
ard,order%200f%20the%20arbitral%20tribunal.>.

65 see e.g, Article 26(5) UNCITRAL Arbitration Rules 2021.

66 UNCITRAL (n 51); Limparangsri, Seow and Tan (n 60).

67 Bomn (n 3) 2683.
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By reviewing Sections 16, 33 and 45(5) that make up the provisions for interim measures of the TAA,
this is indicative of the reserved powers of the court without also evincing an inherent power of the arbitral
tribunal. This conclusion is also affirmed by the absence of enforcement of tribunal-ordered measures
under the TAA.

B. Arbitration rules

As the TAI Rules brought into sharp focus the powers for interim measures, the question this presents
is why before the amended rules in 2017 such a power of the tribunal was not recognized.68 The earlier
2003 version of the TAI arbitration rules, available after the TAA came into force, would be expected to
include interim measures if such a power is implied under Section 16 of the TAA. If an inherent power of
the tribunal provided the basis upon which provisional measures were included in the subsequent edition
of the rules, then it would have been expected that other local institutions recognize and adopt a similar

amendment.

The THAC Rules in comparison do not include a broad power of the tribunal to issue provisional
measures. Aside from the power for disclosures to experts, the limited authority on security for costs
may be deemed as falling within the general competence of the tribunal to deal with the recovery of costs
of the arbitration.”” If this is correct, then the compatibility of the THAC Rules with the TAA is not dependent

on an inherent power of the tribunal for provisional measures.

The divergence between the TAI and THAC Rules on provisional measures cannot be reconciled
by an inherent power of the tribunal for interim measures. Rather, the stark difference in the scope of
the power on provisional measures points more to the lack of an inherent power premised on the presumption

that these rules seek consistency with the TAA.

IV. Efficiency Costs

The absence of an express or implied power has led in practice to avoidance in seeking provisional
measures from an arbitral tribunal for arbitrations seated in Thailand. Arbitral tribunals are similarly deterred
from granting interim relief where the applicable curial law does not expressly permit this.”* The UNCITRAL

Secretariat noted:

68 TAI Arbitration Rules 2003 <https://tai.coj.go.th/th/content/category/detail/id/2196/cid/8226/iid/129360>.

69 Section 46 TAA. See generally, “Thai Court Approach to Legal Costs in Arbitration” (Watson Farley & Williams, 7 February 2022)
<https://www.wfw.com/articles/thai-court-approach-to-legal-costs-in-arbitration/>. For a discussion on disclosures and access for experts
under Article 60(2) of the THAC Rules, see Sections II.B and IIl.A.

70 James E Castello and Rami Chahine, “Enforcement of Interim Measures” (Global Arbitration Review, 17 May 2023) <https://globalar-
bitrationreview.com/guide/the-guide-challenging-and-enforcing-arbitration-awards/3rd-edition/article/enforcement-of-interim-measures>;
Born (n 3) 2610.
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To the extent arbitral tribunals are uncertain about issuing interim measures of protection and
as a result refrain from issuing the necessary measures, this may lead to undesirable consequences,
for example, unnecessary loss or damage may happen or a party may avoid enforcement of the award
by deliberately making assets inaccessible to the claimant. Such a situation may also prompt parties to
seek interim measures from courts instead of the arbitral tribunals in situations where the arbitral tribunal
would be well placed to issue an interim measure; this causes unnecessary cost and delay (e.g. because of
the need to translate documents into the language of the court and the need to present evidence and

arguments to the judge).71

This deterrence is not avoided by reference to arbitration rules or the arbitration agreement
wherein parties have not excluded this power; Section 16 of the TAA does not allow for parties to agree
otherwise on interim measures. In such circumstances, the more predictable approach has been to seek

. . ) 72
provisional measures from a Thai court directly.

It follows that the parties in accepting jurisdiction of the local Thai court allow for ex parte
applications. An example of this is from the case of Kumagai Gumi against the Rapid Transit Authority,
where an ex parte application was successful in opening up the Bangkok Expressway in the public interest.”
As this case illustrates, while the court hears ex parte applications, the outcome was in “significantly

diminishing the investors’ negotiating power to reach agreement with the authorities over the toll price.”74

By comparison such as to the procedure under the arbitration rules of the TAl and THAC, these rules
make clear of the reasonable and equal opportunity for parties to present their case in the conduct of
the arbitration.” The tribunal may find it is not capable of deciding interim measures on an ex parte basis,
otherwise only under exceptional circumstances. This is consistent with other arbitral rules that deny ex parte
applications or deprive measures issued ex parte of enforcement, such as under the 2006 Model Law

Revisions under Article 17C(5).76

Taking this further, if a tribunal granted interim measures, even though not as an ex parte application,
the respondent is likely to challenge the tribunal’s order as an excess of power incompatible with Section
16 of the TAA. Absent a challenge, if a party does not voluntarily comply, the applicant still faces an

enforcement vacuum. As Alastair Henderson observed, “[tlhere is no clear formal law on tribunal orders

1 Report of the Secretary General (n 23) 24 at para. 104.

72 See, Thammateeradaycho (n 48).

3 Nottage and Thanitcul (n 1) 17.

% ibid.

75 Article 28 TAI Rules and Article 38 THAC Rules.

76 see e.g, Rule 47(2)(b) and (c) of the ICSID Arbitration Rules 2022; Born (n 3) 2695 — 2696.



'V A 106 19 8 amdusunninnaims g1sanstamans Un 2 alUR 2 (Augnau 2566)

for interim measures that would be enforced by the Thai court [...].”77 Accordingly, “Thai courts, therefore,
will apply differing approaches to accept or dismiss a partial or interim order of the arbitral tribunal.”"®
The court’s approach remains to be seen, whether in such circumstances the interim measures order
will instead be treated as a request to assist in an order of the court on the same terms.”” This also leaves
the possibility that the court may reach a different decision to the arbitral tribunal on the same request
for relief. Whereas, in relation to interim measures as an award, there is similarly no certainty as to the
court’s approach to enforcernent.” Importantly, these enforcement hurdles will be common to decisions

arising out of domestic and international arbitrations without a distinction contained in the AL "

In order to bypass enforcement challenges, orders for interim payment as an example may be
decided under expedited arbitration procedures.82 This procedure produces a binding award, rather than
temporary measures. It raises the potential for conflicts, as in relation to the procedure or number of
arbitrators agreed. To this end, the Thai Supreme Court decided such a case and enforced the expedited
arbitration award even though the parties agreed to a three-member tribunal in the arbitration agreementg3
The award rendered by the sole arbitrator was enforced by the Court on the basis that the SIAC Rules under
Rule 5.3 expressly provides that provisions for expedited procedures override any term in the arbitration
agreement to the c:ontrary.84 If in a similar situation the TAI or THAC expedited arbitration procedures were

invoked, it is unclear if the court will enforce the award without a similar rule under 5.3 of the SIAC Rules.85

Moreover, the concurrent jurisdiction of the court, particularly as recognized under Article 39 of
the TAI Rules, adds complexity. Article 39 does not exclude the right of a party to request a court for
provisional measures. This situation may prove difficult if for instance a respondent to an application in
the arbitration applies to a court on security for costs; while at the same time an applicant’s request for
provisional measures is pending before an arbitral tribunal. There is no certainty how a Thai court will deal

with the application in such circumstances.

T Henderson (n 38) 8.

8 Ramirez, Thammateeradaycho and Yimsaard (n 64).

9 ibid. See e.g., Swiss courts enforce a provisional measures order of the tribunal by issuing a ruling mirroring the tribunal’s order. P
Bartsch and D Schramm, Arbitration Law of Switzerland: Practice & Procedure 66 (Juris 2014).

80 Asawaroj (n 38) 8 (“In general, in Thailand an award is a final award, except in certain circumstances, e.g., an interim award by the
arbitral tribunal on its jurisdiction [...].”). See above under Section IIl.A.

81 ibid, 1 (“Although the Act [...] it also goes beyond the Model Law in certain aspects. For example, it covers both domestic and
international arbitration, whereas the Model Law concerns only international commercial arbitration. Since both kinds of arbitration in Thailand
are governed by the same provisions of law, arbitrators, lawyers, courts and parties are not faced with the difficulties of distinguishing between
domestic and international arbitration when applying the Act.”).

82 Born (n 3) 2684.

83 “The Supreme Court of Thailand Issues Judgement Endorsing the Use of SIAC Expedited Procedure” (Allen & Overy, 15 September
2022) <https://www.allenovery.com/en-gb/global/news-and-insights/publications/the-supreme-court-of-thailand-issues-judgement-endorsing
-the-use-of-siac-expedited-procedure>.

8% ibid.

85 SIAC Arbitration Rules 2016.
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Further, the TAI Rules do not specify the circumstances before an application may be made before
a judicial authority. For instance, the SIAC Rules state, “[a] request for interim relief made by a party to
a judicial authority prior to the constitution of the Tribunal, or in exceptional circumstances thereafter,
is not incompatible with these Rules (emphasis added).” The LCIA Arbitration Rules 2020 (“LCIA Rules”)
in Article 25.3 provide, “[a] party may apply to a competent state court or other legal authority for interim
or conservatory measures that the Arbitral Tribunal would have power to order under Article 25.1: [...] (ii)
after the formation of the Arbitral Tribunal, in exceptional cases and with the Arbitral Tribunal’s authorisation,
until the final award (emphasis added).”86 In absence of a specific standard under the TAI Rules for an
application to the court, this may result in dilatory tactics by a party in the manner in which interim

measures are applied for.

The TAI Rules also do not specify the secretariat be informed of an interim relief application to
the court. This is in contrast to the LCIA Rules which state, “[alfter the Commencement Date, any application
and any order for such measures before the formation of the Arbitral Tribunal shall be communicated
promptly in writing by the applicant party to the Registrar; after its formation, also to the Arbitral Tribunal;
and in both cases also to all other parties.” The ICC Rules similarly provide, “[alny such application
and any measures taken by the judicial authority must be notified without delay to the Secretariat. The
Secretariat shall inform the arbitral tribunal thereof.” This approach of promptly informing the secretariat

and thereby the tribunal offsets the risk, among others, for requests of similar relief in separate forums.

The corollary is whether the Thai court will defer to a tribunal on requests for provisional measures.
Without an available decision as such of the Thai court coupled with the authority in Section 16 of the TAA,
it is unclear if a Thai court will defer to a tribunal on an application for interim measures. An example
of such deference may be found where the court-ordered measures remain in effect until such time for
the tribunal to review the relief gran‘ted.g7 This is where courts recognize by accepting jurisdiction over
measures which can be properly granted by an arbitral tribunal, the court may be acting in cross-purposes

with the arbitration agreemen‘t.g8

86 Arbitration Rules of the London Court of International Arbitration (effective 1 October 2020) <https://www.lcia.org/Dispute_Resolution
_Services/|cia-arbitration-rules-2020.aspx>.

87 Merrill Lynch v. Salvano 999 F.2d 211, 215 (7th Cir. 1993); PLD Telekom Inc. v. Commerzbank (2000) (QB) (unreported); Rodenstock v.
New York Optical International 2018 WL 4445108 (S.D. Fla.).

88 Born (n 3) 2616 (“The trend towards recognition of greater powers on the part of arbitrators to order provisional measures [...] an
increasing recognition by national courts that interlocutory judicial involvement in the arbitral process can be counterproductive and an
acknowledgement that (in many cases) it is desirable to have the same tribunal resolve both the merits of a dispute and any requests for

provisional relief.”)
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By application to the local Thai court in the absence of powers of the tribunal, a party is also
deprived of the option in being able to enforce the tribunal-ordered measures across jurisdictions. Born
suggests that “[als a practical matter, however the courts of the arbitral seat may not be in a position to
grant effective provisional relief. [...] That is because security measures often have only territorial effect
and, even when they purport to apply extraterritorially, enforcement may be difficult or impossible.”89
Therefore, the jurisdictional limits of orders of local courts could frustrate the purpose of the measures

and increase costs having to repeat applications for the same relief.”

Arbitral efficiency aside, other issues may prejudice a party’s position in the arbitration proceedings.
This may arise where the court expresses an opinion on the merits of the underlying claims. Henderson
cites one case relating to an application for emergency relief where the substantive issues in dispute were
ventilated during the hearing.91 This goes against the court’s jurisdiction in relation to interim relief which

does not include consideration of the substantive issues in dispute left for the tribunal.

Security for costs is another measure for which Thai courts have jurisdiction pursuant to Section 16
of the TAA.” By contrast, most modern arbitration legislation provides for arbitral tribunals to consider
applications for security for costs, rather than national courts.” The court in conducting the balancing
exercise between a meritorious claim and recoverability of costs is left without the benefit of the full case
record. As such, in Article 25.4 of the LCIA Rules it states, “[bly agreeing to arbitration under the Arbitration
Agreement, the parties shall be taken to have agreed not to apply to any state court or other legal authority

for any order for security for Legal Costs or Arbitration Costs.”

The integrity of the arbitral process could also be at issue if a party has appointed foreign representatives.
Foreign representatives are eligible for a work permit in connection with arbitration proceedings in Thailand
where “the law applicable to the dispute considered by the arbitrators is not Thai law. »** There is no clarity
if the applicable Thai law also covers the procedural law which is relevant to an application for interim
measures. Accordingly, foreign representatives making interim relief submissions will be wary of the conditions
attached to the work permit. Otherwise, this may result in a challenge of the award. Alternatively, local

counsel may be engaged for the provisional measures application adding to the overall legal costs.

89 Born (n 19) 225.

90 ipid, 2748.

91 Alastair Henderson, “Commercial Arbitration in Thailand” (2009) 5 Asian International Arbitration Journal 46, 61.

92 section 253 CPC.

93 See e.g.., English Arbitration Act 1996 Sections 38(3) and 44; Frontier International Shipping Corp. v. Ship Tavros et al. (1999) 179 FTR
98 (TD); BGH — | ZB 4/19, 19 September 2019 (German Bundesgerichtshof).

94 Foreign Workers Administration Office, Notification of the Ministry of Labor Regarding the Prescription of the Prohibited Occupations
for Foreigners (1 April 2020) <https://www.doe.go.th/prd/download/download by pool file/62790>.
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The time limitation under Section 16 of the TAA in relation to court-ordered measures contain
a thirty-day period from the date of the court’s order or as prescribed by when arbitration proceedings
must be commenced. Article 9 of the Model Law on the court’s assistance for interim measures does not
contain a similar time period. However, there may be circumstances where the arbitral proceedings may not
commence within a thirty-day window, such as when the parties continue settlement negotiations or
a challenge is made seeking an anti-arbitration injunction. In such circumstances, a renewal period must be

applied for with the attended costs and risk of not being granted the same or similar relief.

More broadly, the parties will be removing the cloak of confidentiality and neutrality sought in
the agreement to arbitrate by having to seek interim measures from a local court.” Approaching Thai courts
also comes with the unfamiliarity of language and procedure for foreign parties alongside engaging local

counsel for this purpose; whereas foreign counsel may be engaged for the arbitration proceedings.

The silence of Section 16 comes with its costs. These costs are attributed to the territorial limits
of a court’s orders and engagement with local court procedures. There is also the potential risk of prejudice
to a party being denied an equal opportunity in being heard, having the parties’ interests being considered

without appreciation of the full case record, or from passing observations made on the merits of the case.

V. Amendment of the TAA

By expressly permitting arbitral tribunals to grant provisional measures capable of being enforced
by local courts, this will remove the deterrence and allow tribunals to conduct the arbitration more efficiently
and effectively. As a preliminary matter, such an amendment requires consideration of the areuments that
have thus far been raised supporting the current position of the law. The first is the argument against ouster
of the court in directing a party or third party for specific action. Henderson suggests: “[flor much of the mid
and late 20th century, Thai courts were ambivalent (to say the least) in their attitudes and approach to
arbitration. There was a patchy record of judicial support and a tendency for some judges to see arbitration

as an undesirable encroachment on the sovereign authority of the courts.””

The resistance in the past against ouster of the court no longer accords with current practice.
With the Thai arbitral institutes particularly the TAI of the Office of the Judiciary having included interim
relief within the powers of the tribunal; this clearly points to a different attitude than one that is concerned

with ouster of the court. The amendment to the TAA in 2019 further illustrates a more a favorable disposition

95 Asawaroj (n 38) 8 (“Facts concerning arbitration must be revealed in court proceedings, e.g., in actions for the setting aside of arbitral
awards or for the enforcement of arbitral awards.”)
96 Henderson (n 91) 60.
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in developing Thailand as a more attractive seat for international arbitration; thereby more amenable to
adopting standards in line with modern arbitration jurisdictions that defer to tribunals for interim measures

97
as appropriate.

The second argument made is that a party inevitably has to rely on the authority of the court’s
coercive measures. While correct, seeking enforcement from a court is not required as a party may voluntarily
comply with the tribunal’s order. The tribunal may also make known the risk of an adverse inference
which may encourage compliance, or otherwise the party will be advised on the consequences, such as

98
for costs.

Accordingly, the legal basis upon which an amendment to Section 16 of the TAA may be premised
is Article II(1) of the New York Convention.” In principle, this requires Contracting States to recognize
the agreement to arbitrate. This includes those matters to which parties have agreed, such as arbitration
rules empowering arbitral tribunals to grant interim relief. Where parties have not excluded the authority

of tribunals to decide on interim measures, this power should be upheld by national courts.

Moreover, the Model Law upon which the TAA is based including the 2006 revisions in particular
provide guidance on the direction of a possible amendment to Section 16 of the 7AA."% This includes
the express authority of an arbitral tribunal to order provisional measures as well as its enforcement (or
refusal).101 Other questions will also be relevant to the discussions for an amendment; such as recognition
of emergency arbitrator decsions, implications of form taken of the interim measures granted and enforcement

of interim measures granted by foreign-seated tribunals.

VI. Conclusion

The silence of the TAA with respect to the power of arbitral tribunals to order interim measures
does not preclude, but also does not support an inherent authority of the tribunals to grant interim measures.
The divergence between the arbitration rules of Thai arbitral institutes and the TAA on powers for interim
relief cannot be explained under the current framework on the basis of an implied power of tribunals.
This consequently has led parties to seek predictability over efficiency by approaching the competent

Thai court instead for interim measures of protection.

9T Arbitration Act (No. 2) BE 2562 (2019).

98 Born (n 3) 2628 - 2629.

99 ibid, 2610.

100 gee above, UNCITRAL (n 29).

101 See, Article 17 of the Model Law and Articles 17H and 171 of the 2006 Model Law Revisions.
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By depriving the arbitral tribunal with powers to issue interim relief, this is not reflective of a modern
arbitration jurisdiction. Modern arbitration jurisdictions not only permit, but defer to the tribunal for requests
on provisional measures. In applying to a court for interim relief, this involves additional procedural and
substantive hurdles which may potentially risk prejudice to a party or exacerbate the dispute. In order to
avoid such challenges, an amendment to the TAA expressly recognizing the power of arbitral tribunals
for provisional measures and the enforcement thereof aligns with reasonable expectations of parties in

agreeing to arbitrate disputes.
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Abstract

Once an arbitral award is issued by an arbitral tribunal, the award is final and binding on the parties
to the dispute, in the same way as a court judgment is final and binding in a lawsuit. Needless to say,
this does not bode well for the party in whose favour the award is made against, who may be of the view
that the award should not have been made the way it was for some reason. In which case, the party may

apply to have the arbitral award set aside.

The article reviews some recent applications to the Singapore courts to set aside Singapore-seated
arbitral awards, and in particular the reasoning of the Singapore Courts in reaching decisions on whether
or not to set aside. We hope that this article will offer practical suidance to Thai legal practitioners, Thai legal

counsel and THAC arbitrators and tribunals.

l. Introduction

In the context of a Singapore-seated international arbitratiom,3 a party to the arbitration who is
dissatisfied with the outcome can apply to the Singapore courts to set aside the arbitral award on any of
the grounds set out in Section 24 of the International Arbitration Act 1994 of Singapore (“IAA”) and Article34
of the UNCITRAL Model Law on International Commercial Arbitration (“Model Law”) — the latter of which
has the force of law in Sihgapore.L1 Any such application to set aside must be brought within three months
from the date the party making the application received the award, or, if a request to the tribunal to correct
or interpret the award pursuant to Article 33 of the Model Law had been made, then within three months

from the date on which this request had been disposed of by the tribunal.”

1 panel of Arbitrators (THAQ); Reserve Panel of Arbitrators (SIAC); LLB (Hons) (Nottingham); Advocate and Solicitor (Singapore); Solicitor
(England & Wales); Solicitor (Hong Kong); Attorney-at-Law (New York); Mediator, Singapore International Mediation Institute; Mediation Advo-
cate, International Mediation Institute; Founder and Managing Director, Farallon Law Corporation.

2118 (Hons) (The University of Queensland); Advocate and Solicitor (Singapore); Mediator, Singapore International Mediation Institute;
Senior Associate, Farallon Law Corporation.

3 According to Section 5(2) of the IAA, an arbitration is international if: (a) at least one of the parties has its place of business outside
of Singapore; (b) the place of arbitration, or the place where a substantial part of the obligations of the commercial relationship is to be
performed, or the place with which the subject matter of the dispute is most closely connected, is outside of the state where the parties
have their place of business; or (c) the parties have agreed that the subject matter of the arbitration agreement relates to more than one
country.

% Section 3 of the IAA.

5 Art 34(3) of the Model Law.
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The grounds to set aside an award are limited, however, and the Singapore court hearing a setting
-aside application under the IAA has no power to investigate the merits of the dispute or to review any
finding of law or fact made by the tribunal. Indeed, the Singapore courts expressly adopt a policy of minimal
curial intervention in arbitration proceedings, whether domestic or international, to respect and preserve
the autonomy of the arbitral process.6 Accordingly, the Singapore courts typically read an arbitral award
supportively with “a reading which is likely to uphold it rather than to destroy /'t”,7 recognising that it is
“not the function of the court to assiduously comb an arbitral award microscopically in attempting to

determine if there was any blame or fault in the arbitral process ”

That said, the Singapore courts do recognise that there may be situations where there have been
meaningful breaches of the rules of natural justice that have actually caused prejudice - these would

certainly have to be remedied.”

Il. Grounds for setting aside: Overview.

The grounds on which a party may set aside an award under Article 34 of the Model Law and

Section 24 of the IAA are tabled as follows:

Model Law

Art 34(a)i) The party to the arbitration agreement was under some incapacity;
or the arbitration agreement is not valid under the law to which

the parties have subjected it or under Singapore law

Art 34(a)ii) The party was not given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or was otherwise unable

to present his case

Art 34(a)iii) The award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or contains
decisions on matters beyond the scope of the submission to

arbitration

Art 34(a)(iv) The composition of the arbitral tribunal or the arbitral procedure

was not in accordance with the agreement of the parties

6 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd [2007] 3 SLR(R) 86 at [65(c)].
7 Soh Beng Tee & Co Pte Ltd v Fairmount Deve 2007] 3 SLR(R) 86 at [59].

[2007] ( [
opment Pte Ltd [2007] ( [
8 Soh Beng Tee & Co Pte Ltd v Fairmount Deve [2007] (R) 86 at [65(f)].
[2007] ( [

opment Pte Ltd [2007] 3 SLR

¢
¢
¢
9 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd [2007] 3 SLR(R) 86 at [65(f)].
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Model Law

Art 34(b)(i) The court finds that the subject-matter of the dispute is not

capable of settlement by arbitration under Singapore law

Art 34(b)ii) The court finds that the award is in conflict with the public policy

of Singapore

Section 24(a) The making of the award was induced or affected by fraud or
corruption
Section 24(b) There was a breach of the rules of natural justice with the

making of the award, such that the rights of a party have been

prejudiced

Consistent with the policy of minimal curial intervention, the statistics show that on average,
less than one-third of applications which are made to the Singapore courts to set aside an award are allowed,
whether in whole or in part.lo In 2021, out of 21 reported setting-aside applications, only 6 applications
were allowed in whole or in part. In 2022, there were 18 reported setting-aside applications, out of which

only 5 applications were allowed in whole or in part.11

A review of some of the more recent setting aside cases, in order of significance as to the ground
relied upon for setting aside, is instructive as to the situations in which the Singapore courts found it

necessary to intervene and have an award set aside.

lll. Grounds for setting aside: Cases.

A. Breach of natural justice: Section 24(b) of the IAA

Easily the most common ground invoked for the purposes of setting aside an arbitral award, the
concept of breach of natural justice comprises two pillars: impartiality/equality in treatment and a right

to a fair hearing. These two pillars are entrenched in Article 18 of the Model Law which reads as follows:
“Article 18. Equal treatment of parties

The parties shall be treated with equality and each party shall be given a full opportunity of

presenting his case.”

10 | awrence Boo & Delphine Ho, “Arbitration” (2021) 22 SAL Ann Rev 87.
11 L awrence Boo & Delphine Ho, “Arbitration” (published on e-First 10 July 2023, SAL Annual Review).
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Sai Wan Shipping Ltd v Landmark Line Co, Ltd is a striking example of how a tribunal should never
repeatedly fail to give equal treatment to parties to an arbitration, let alone blatantly prefer one party
over another under the excuse of the other party not having complied with an order/direction — any award
made under such circumstances would most certainly not be received well by the Singapore Courts and

would highly likely be set aside by the Courts without any qualms.

In the arbitration, the Tribunal issued a first partial award in favour of Landmark (the claimant).
Landmark later served further submissions to recover the balance of its claim, and requested that Sai Wan
serve its defence within 28 days, i.e. on or before 31 March 2021. Without hearing from Sai Wan, the Tribunal
ordered that Sai Wan serve its defence submissions by 4pm London time on 31 March 2021, and stated
that “if [Sai Wan] fails to respond to this order, [Landmark] may apply for a short final and peremptory

order which will include a severe sanction against [Sai Wan] in the event it fails to com,o(y”.12

On 1 April 2021, the Tribunal extended the deadline to 5pm London time on 9 April 2021, and
also issued a final and peremptory order on the same day with a warning that if Sai Wan failed to comply
with the order, a sanction would be imposed on Sai Wan in that Sai Wan would be “barred from advancing
any positive case by way of defence (or counterclaim) and from adducing any positive evidence in the

matter and it will then simply be for [Landmark] to prove their case P

On 9 April 2021, Sai Wan served its defence submissions, but after 5pm due to technical issues.
However, because Sai Wan had served its submissions after 5pm, the Arbitrator did not consider Sai Wan’s
defence. The Tribunal allowed further evidence and submissions by Landmark, but did not allow Sai Wan
to respond to the same. Eventually, the Tribunal issued a second award in Landmark’s favour without

) . .14
hearing witnesses, and on a documents-only basis.

Sai Wan applied to the General Division of the Singapore High Court to set aside the second award
under Section 24(b) of the IAA and Art 34(2)(a)ii) of the Model Law for breach of natural justice. The Court

found that there was indeed a breach of natural justice:

(@) In relation to the original deadline for the filing of defence submissions, the Tribunal did not
give Sai Wan any opportunity to provide input on the time needed, and only heard Landmark but not

Sai Wan when fixing these timelines.”

12 53 Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at
13 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at

[2022] 12
[2022]

14 sai Wan Shipping Ltd v Landmark Line Co Ltd [ ]
[2022]

12
18
57

2022] 4 SLR 1302 at
15 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at

-[21].
, [72].

— — o/
[ T
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(b) There was no basis for the peremptory order to be made, because the parties had agreed to
extend the original timeline for Sai Wan’s defence submissions. Even if there had been a default on
the deadline submission, the Tribunal failed to determine the sufficiency of cause and failed to give Sai Wan

an opportunity to address the Tribunal before making the peremptory order. "

(c) The Tribunal was wrong to think that unless Landmark agreed, the Tribunal had no discretion
whether to allow Sai Wan’s late submission of its defence. This failure to hear Sai Wan on whether

the sanction should be applied was a breach of natural jus’tice.17

(d) The effect of the peremptory order was to bar Sai Wan from advancing both a positive defence
and a negative defence,18 which led the Tribunal to make the second award without any evidence
or submissions from Sai Wan. Had the Tribunal given Sai Wan the opportunity to address on whether
there had been any default, the Tribunal may well not have made the peremptory order. The breach of

natural justice prejudiced Sai Wan’s righ’cs.19

Where a tribunal’s chain of reasoning is manifestly incoherent, this would suggest that the tribunal
has not understood the case put before it by the parties, such that the parties were not accorded a fair

hearing. In such a situation, an award can be set aside as well — as illustrated by BZV v BZW.20

In this case, the Tribunal issued an award dismissing the plaintiff’s two claims: the “Delay Claim”
and “Rating Claim”, and dismissing the defendant’s counterclaim. The plaintiff applied to set aside the
part of the award relating to the dismissal of the Delay and Rating Claims under Section 24(b) of the IAA
for breach of natural justice, and Art 34(2)(a)iii) of the Model Law for dealing in matters beyond the scope

of submission to arbitration.

As regards the issue of natural justice, the General Division of the Singapore High Court found that

the Tribunal had breached the fair hearing rule.

(@) The Court considered that there were only two possibilities as to the Tribunal’s chain
of reasoning in deciding to dismiss the Delay Claim and Rating Claim: either that chain of reasoning adopted
one of the defendants’ defences in the arbitration or it did not.”" Regardless of which possibility, there was

a clear breach of natural justice by the Tribunal:

16 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at [64].
17 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at [67], [69].
18 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at [65].

19 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at [74], [77].
20 12022] 3 SLR 447.

21 7y v BZW [2022] 3 SLR 447 at [208].
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(i) The first possibility was that the Tribunal dismissed the Delay Claim for some reason
other than the defendant’s prevention principle defence and dismissed the Rating
Claim for some reason other than the defendant’s estoppel defence. If so, this meant
that the Tribunal dismissed each of the plaintiff’s claims for reasons completely
unconnected to the defendants’ defences, and this was a clear breach of the fair

. 22
hearing rule.

(i) The second possibility was that the Tribunal dismissed the Delay Claim because
it adopted the defendants’ prevention principle defence in its chain of reasoning and
dismissed the Rating Claim because it adopted the defendants’ estoppel defence
in its chain of reasoning. Yet, in relying on each defence, the tribunal failed to apply
its mind at all to the essential issue of causation (as regards the prevention principle

defence) and the existence of a representation (as regards the estoppel defence).”

(b) On both claims, if the Tribunal had applied its mind to the parties’ cases and the essential
issues arising from the parties’ arguments, it certainly could have found in favour of the plaintiff on both
the Delay Claim and Ratings Claim. The Tribunal’s breach of natural justice on both claims thus caused

- 28
real prejudice to the plaintiff.

The High Court’s decision to set aside the award was upheld by the Singapore Court of Appeat.25

On the other hand, the fair hearing rule does not mandate the setting out of a party’s full arguments
in the award to show that the tribunal had understood and considered the material put in the course of
the arbitration. Just because a party’s full arguments have not been set out in the award does not mean
that there is a denial of natural justice. The case of Year Sun Chemitanks Terminal Corp v Gunvor Singapore
Pte Ltd"® makes this point.

In this case, the General Division of the Singapore High Court dismissed the claimant’s application

to set aside the award, as it found that the Arbitrator had considered and understood the thrust of the

»

claimant’s arguments and there was no “clear and virtually inescapable” inference that the Arbitrator

had failed to consider the arguments.

22 g7V v BZW [2022] 3 SLR 447 at [209].
23 BzV v BZW [2022] 3 SLR 447 at [210].
24 87V v BZW [2022] 3 SLR 447 at [213].
25 BZW v BZV [2022] 1 SLR 1080.

26 [2021] 3 SLR 1271.
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The Court stated that if the claimant intended to advance a particular argument on certain issues
in the arbitration proceedings, it was incumbent on the claimant to raise the point clearly before the Tribunal
at the material time, but the claimant did not do so.27 Further, the Arbitrator’s decision was well within
the ambit of the wide discretionary powers of the Arbitrator to determine matters pertaining to procedure
and evidence; what the Arbitrator had done was within the range of what a reasonable and fair-minded

. . ) ) 28
tribunal in the same circumstances might have done.

B. Party applying to set aside award had been unable to present his case:
Article 34(2)(a)(ii) of the Model Law

If an arbitration had progressed in a particular manner such that a party was unable to present
his case to the tribunal, an award made under such circumstances may well be set aside pursuant to Art
34(2)(a)ii) of the Model Law. This ground is commonly invoked alongside the ground of breach of natural
justice for setting aside, as the circumstances for both grounds tend to be fairly similar. The threshold for

succeeding on this ground would appear to be fairly high, however, as the cases show.

Take for example CNQ v CNR” This case concerned parties who were involved in two arbitrations
before the same arbitrator. In both arbitrations, CNR claimed damages against CNQ for non-acceptance
of goods under a contract. Each arbitration, however, involved a different period, and there were other
differences such as CNQ’s successful reliance on force majeure in the Second Arbitration to excuse
non-acceptance for two months of the period. An award was made in favour of CNR for both arbitrations,

with the same measure of damages applied.

CNQ applied to the General Division of the High Court of Singapore to set aside both awards. It was
unsuccessful in respect of the first award.”” For the second award, CNQ argued that the Arbitrator had (i)
failed to attempt to understand the new evidence and contentions in the Second Arbitration; and (ii)
prejudged the Second Arbitration, by being inclined to decide it in the same way as he had decided the
First Arbitration.” The grounds relied upon were Art 34(2)(a)(ii) of the Model Law and Section 24(b) of
the 1AA.

27 Year Sun Chemitanks Terminal Corp v Gunvor Singapore Pte Ltd [2021] 3 SLR 1271 at [45].
28 Year Sun Chemitanks Terminal Corp v Gunvor Singapore Pte Ltd [2021] 3 SLR 1271 at [66].
29 [2022] SGHC 267.

30 Reported as CNQ v CNR [2021] SGHC 287.

51 cNQ v CNR [2022] SGHC 267 at [4].
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CNQ’s arguments failed.

(@) In respect of the first argument, the Court held that the Arbitrator did not make any
mistaken conclusion that led him to disregard CNQ’s contention for some non-spot price. This was because
CNQ did not contend for a non-spot price in the first place — both parties sought to use spot prices in
their respective damages computations, and the arbitrator had gone along in that direction.”” Further,
there were several areas in the Second Award which showed that the Arbitrator had considered the pricing

data which was put to the Tribunal, and the use which CNQ’s expert made of it.33

(b) In respect of the second argument, CNQ’s justification was that the Arbitrator had
prejudged by failing to attempt to understand two issues: of the appropriate method to determine the
market price of preforms, and of whether CNR bore a duty to prove its efforts to mi’tiga‘te.34 The Court
held that the Arbitrator had, in respect of each of the three methods put forth by CNQ’s expert for the
estimation of market prices for preforms, attempted to understand each method and there was no failure
or reluctance to attempt understanding each method.” There was also no failure by the Arbitrator to attempt
to understand CNQ’s new evidence and contentions in the Second Arbitration on the issue of mitigation,

before then deciding the issue in the same way that he had in the First Arbitration.”®

What is notable is that in reaching its findings that the Arbitrator had dealt with CNQ’s case at length
and had not prejudged, the Court in CNQ v CNR had carefully scrutinised not just the hearing transcripts,
but the First Award and Second Award in particular as well. This highlights the importance for a tribunal
to set out its reasoning for its findings clearly and coherently and (if necessary) in detail, in its award.
That way, it cannot be said that the tribunal had not understood the case put before it by the parties
such that the award should be set aside. This is to be contrasted with the problematic chain of reasoning
in BZV v BZW, above.

The importance for a tribunal to clearly and coherently set out its chain of reasoning for its findings
is again illustrated by the case of CMJ v cmL.>" cmy sought to set aside an award on the basis that they
had not been given a full opportunity to present their case. In the award, the Tribunal had dismissed all
of CMJ’s claims, and upheld CML’s counterclaim to a limited extent. CMJ’s reasons for seeking to set

aside were as follows:

32 CNQ v CNR [2022] SGHC 267 at [27].
33 CNQ v CNR [2022] SGHC 267 at [28].
34 CNQ v CNR [2022] SGHC 267 at [56].
35 CNQ v CNR [2022] SGHC 267 at [33]-[43].
36 CNQ v CNR [2022] SGHC 267 at [44]-[52].
37[2022] 3 SLR 319.
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(@) The witness statements of two of CMJ’s witnesses had not been admitted in the arbitration.
These witness statements contained evidence that pertained to certain issues on which factual findings
had been made. The failure to admit these statements meant that CMJ had been denied the opportunity
to properly respond to CML’s evidence and CMJ had suffered real prejudice.38

(b) The Tribunal had denied CMJ’s expert of the opportunity to respond by way of a full

written report to the joint expert report tendered.”

(c) The Tribunal had failed to apply its mind to an important aspect of CMJ’s submissions,
as it had come to a conclusion without making a finding as to whether CML was under a specific kind of
duty on the facts of the case. This was directly relevant to the issue of whether CML had breached their
obligations to . ®

The Singapore International Commercial Court dismissed the application.

(@) On the first ground, the Court held that CMJ’s witness had been given the opportunity
at the evidentiary hearing to adduce the evidence that they say should have been admitted, but the witness
did not do so. If there were further materials, these should have been put before the Tribunal and not

left to be placed before the court in a setting-aside applica‘tion.41

(b) On the third ground, the Court held that the issue of whether CML’s conduct constituted
a breach of their obligations under certain documents had indeed been raised before the Tribunal. It was
implicit through the Tribunal’s reasoning that the Tribunal had considered the respective arguments and

submissions by the parties on this point. There was no failure in the award to properly address this issue.””

(c) On the second ground, the Court held that the Tribunal had acted in a way that was
both fair and reasonable in the circumstances of the case. The Court considered the fact that the Tribunal
had (i) anticipated in its second procedural order that further evidence might have to be adduced to rebut
matters that arose as part of the Rejoinder and that this was to be done by way of oral evidence at the
hearing; (ii) allowed CMJ to introduce 10 additional Chinese law authorities; and (iii) allocated an extra
1.5 hours to CMJ for oral presentations by their experts and a total of 4 hours for presenting their case
so as to be able to deal with issues that arose as part of the Rejoinder and that these issues were then
canvassed fully in written closing submissions. The Court also reviewed the transcripts of the evidentiary
hearing and was satisfied that the Tribunal did not rush CMJ’s expert — rather, the Tribunal was merely

moving matters along in accordance with the timetable for the hearing.43

38 cMJ v CML
39 cmJ v ML
40 cmy v ML
41 cmy v ML
42 cmy v ML
43 cmy v ML

2022
2022
2022
2022
2022
2022

3 SLR 319 at [43].

3 SLR 319 at [44].

3 SLR 319 at [74].

3 SLR 319 at [69]-[70].

3 SLR 319 at [73]-[82].
[91]-[92].

— — o o o
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3 SLR 319 at [91]-[
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CMJ v CML also shows how crucial it is for a tribunal to be alive to the matters raised throughout
the course of arbitration proceedings, and to be flexible in its management of an arbitration. If the tribunal
in CMJ v CML had not recognised that there were other matters that potentially required addressing in
subsequent stages of the arbitration, and had not given CMJ extra time and opportunity to present their

case, it is possible that there might be an issue as to whether the matter had been fairly and properly heard.

It is to be borne in mind that being alive to the matters raised in an arbitration also means being
alive to the true positions of the parties, even if the positions may not have been too clearly pleaded.
The tribunal is not responsible for how parties put forth their cases, and so long as an award had been

made on the basis of the information put to the tribunal, the award will unlikely be disturbed by the courts.

cm v AN illustrates this. CIN (the buyer) commenced arbitration against CIM (the seller) for damage
for failing to deliver the contracted amount of goods. CIM’s defence was that it was not obliged to deliver
a portion of the goods, as conditions precedent in respect of the delivery had not been satisfied. In response
to this, CIN argued that CIM had through its own failures prevented the satisfaction of the conditions
precedent, and that it was not entitled to rely on these failures to excuse the non-delivery (the “prevention

principle”).

Notably however, CIN’s pleadings did not actually plead the prevention principle — its pleadings
only said that it was “unrealistic” for CIM to suggest that CIN was able to proceed with nominating the
performing vessel.” This led to CIM misunderstanding CIN’s arguments to be on the basis of anticipatory
breach, and CIM proceeded in the arbitration on the basis of this misunderstood position. It was only
in its final written reply closing submissions that CIN expressly referred to the prevention principle. The

Tribunal accepted CIN’s case, and made its award in favour of CIN (the “Finding”).

CIM applied to set aside the award on the basis that there was a breach of the rules of natural
justice, CIM had been deprived of an opportunity to present its case, and the Tribunal’s findings went

beyond the scope of submission to arbitration.

The General Division of the Singapore High Court found that, on an objective view of the materials
before the Tribunal, the prevention principle was brought into play by CIN’s Statement of Reply and was
also consistently raised throughout the course of the arbitration even before CIN filed its written reply
closing submissions. So, the Tribunal was entitled to make the Finding, which rested on the prevention

|orinciple.46 Whether or not CIM’s counsel genuinely misunderstood CIN’s pleadings, or deliberately

44 12021] 4 SLR 1176.
45 CIM v CIN [2021] 4 SLR 1176 at [8].
46 CIM v CIN [2021] 4 SLR 1176 at [59].



Thailand Arbitration Center Law Journal Vol. 2 No. 2 (Sep 2023) >

mischaracterised them, was hence irretevan’t.47 It was clear that the Tribunal understood that from the
pleadings, the opening, the course of the evidence-taking and the submissions, that CIN did rely on the
prevention principle, and if CIM wished to succeed it would have to deal with the prevention principle
(which it did not do)."®

C. Award exceeds scope of submission to arbitration: Article 34(2)(a)(iii)
of the Model Law

In arbitral proceedings, the scope of submission is typically defined by what is set out in the parties’
pleadings and submissions which would set out the issues to be determined. Needless to say, it is only
within the scope of the issues raised that a tribunal should make its findings, or else the entire objective
of having an arbitral tribunal decide on issues in dispute would be pointless and any award made beyond
the scope of submission will have to be set aside. What is considered to be within or beyond the scope

of submission, however, is nuanced and not so straightforward, as the cases show.

In CAJ v CA/,49 the award was successfully set aside on the basis that the Tribunal had exceeded

the scope of submission to arbitration.

The Tribunal had rendered an award on its acceptance of the claimants’ extension of time defence
(“EQT Defence”), such that the respondent was only entitled to receive liquidated damages for a shorter
period. The respondent applied to the Singapore High Court to partially set aside the award on the basis
that: (a) by ruling upon and allowing the EOT Defence, the Tribunal had exceeded the scope of the parties’
submission to arbitration; and/or (b) the award had been made in breach of natural justice. This was allowed
by the High Court.

The respondent appealed to the Singapore Court of Appeal, which reversed the High Court’s decision
such that the award was set aside. The Court of Appeal held that:

(@) The EOT Defence was based on “General Condition 40”, which was a contractual provision
of the agreements between the parties. This defence was therefore necessarily fact-sensitive and was not
merely an issue which arose naturally from the arbitration. Evidence had to be led to satisfy the contractual
conditions stipulated and to plead such a defence. However, none of the conditions were pleaded
or even canvassed by the appellants in the course of the Arbitration until the appellants’ written closing
submissions.”’ Given that the EOT Defence had not been expressly raised in the pleadings,the Lists of Issues

or the Terms of Reference, the EOT Defence cannot be considered to be within the scope of the Arbitration.”’

47 CIM v CIN [2021] 4 SLR 1176 at [69].
48 CIM v CIN [2021] 4 SLR 1176 at [71].
49 [2022] 1 SLR 505.

50 CAJ v CAI [2022] 1 SLR 505 at [29)-[32].
51 CAJ v CAI [2022] 1 SLR 505 at [43]-[46].
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(b) This was a classic case of a breach of natural justice. The EOT Defence was a completely
new defence, and the respondent did not have reasonable notice that it was necessary to engage with
this issue of the EOT Defence until the EOT Defence belatedly appeared in the appellants’ written closing
submissions, and so the respondent did not have a fair and reasonable opportunity to respond to the EOT
Defence. If the respondent had been given the opportunity to lead further evidence, test the appellants’
evidence and tender further legal submissions, this could have reasonably made a difference to the

Tribunal’s determination.52

(c) Further, the respondent had in its written closing submissions clearly set out the reasons why it
objected to the Tribunal’s consideration of the EOT Defence. Even though the Tribunal had prior experience
dealing with extension of time claims for other construction projects, this was immaterial in the present
case, as the Tribunal did not have the benefit of pleadings, specific evidence (both factual and expert)
and arguments to determine the proper extension of time to be granted in the present case. The Tribunal’s
failure to inform the parties as to how its “experience” would bear on the extension of time issue was

, ... 53
another classic case of breach of natural justice.

Likewise in Phoenixfin Pte Ltd v Convexity Lz‘c/,54 the Singapore Court of Appeal agreed with the
Singapore High Court’s finding that Convexity did not have a full opportunity to address the issue of a
penalty, and so upheld the High Court’s decision for the award to be set aside on the basis that the award

exceeded the scope of the reference to arbitration.

Phoenixfin had commenced arbitration against Convexity seeking payment of a “Make Whole
Amount”, which was a fee stipulated in the contract between the parties that Phoenixfin would have to
pay Convexity if Convexity terminated the contract early. In the arbitration, Phoenixfin did not plead in its
original defence that the Make Whole Amount was a penalty under English law (the “Penalty Issue”).
When Phoenixfin applied to amend its defence to include the Penalty Issue, Convexity objected to the
amendment, and the tribunal disallowed the amendment application. Later on, the tribunal issued an
award dismissing Convexity’s claim on the basis that the Make Whole Amount was not allowed as it was

a penalty.

The Singapore High Court set aside part of the Award on the basis that there had been a breach
of natural justice, that the arbitral tribunal had exceeded the scope of submission to arbitration, and had

acted contrary to the arbitral procedure agreed.

52 CAJ v CAI[2022] 1 SLR 505 at [54].
53 CAJ v CAI [2022] 1 SLR 505 at [55].
54 12022] 2 SLR 13.



Thailand Arbitration Center Law Journal Vol. 2 No. 2 (Sep 2023) >

This was upheld on appeal to the Court of Appeal, which held that:

(a) There was a breach of natural justice. Convexity did not have the full opportunity to address
the Penalty Issue as it was not pleaded and was not an active issue until the Tribunal had attempted
to re-introduce it.”” Because the Penalty Issue was not an active issue, even if Convexity had notice of
the Penalty Issue, this did not mean that Convexity had the burden of leading evidence on the issue.”®
The Tribunal’s ruling did not clearly show that the Penalty Issue had been admitted into the scope of

the arbi’tration.57

(b) The Tribunal had unilaterally reintroduced the Penalty Issue at the oral reply hearing, but this
could not override the fact that the Tribunal had indeed dismissed the amendment application seeking
to include the Penalty Issue earlier on, such that the Penalty Issue was not brought into the arbitration.”
The Tribunal was not entitled to bring the Penalty Issue up again, when the inclusion of the Penalty Issue
as an issue to be decided in the arbitration had been specifically rejected - this was an unexpected and

unpleasant surprise to Convexity as it did not have a fair opportunity to address the issue.”

Phoenixfin Pte Ltd v Convexity Ltd shows that it is imperative that a tribunal exercise care in considering
parties’ applications and any other issues raised in the course of the arbitration. If the tribunal has taken
a certain course of action earlier on in the proceedings (e.g. disallowing the inclusion of certain issues) for
some justifiable reason, the tribunal ought to be consistent and not later on act in a way that would run
contrary to the earlier course of action taken (e.g. introducing the issues which were excluded earlier on)
and render its award on such basis. Not only would the eventual award be problematic for having been
decided on something not within the scope of submission to arbitration, there may also be an issue of
impartiality. The tribunal would however have to be very careful not to disregard issues particularly if
they have already been included in pleadings. This is because pleadings play a significant role in setting

out the scope of submission to arbitration, by providing clarity as to the issues being raised.

It should however be noted that an award will not be considered as being out of the scope of
submission to arbitration just because the tribunal’s decision was based on some point which a party did

not regard as a key point of its case. This is illustrated by the case of COM v cop®

In CDM v CDP, an award had been made for the appellants to pay the respondent a sum which
was stated in the contract to be a fourth instalment of the total contract sum (the “Fourth Instalment”).

The appellants applied to the Singapore High Court to set aside the part of the award relating to the

55 Phoenixfin Pte Ltd v Convexity Ltd [2022] 2 SLR 13 at [41].
56 phoenixfin Pte Ltd v Convexity Ltd [2022] 2 SLR 13 a [43].
57 Phoenixfin Pte Ltd v Convexity Ltd [2022] 2 SLR 13 a [45].
58 Phoenixfin Pte Ltd v Convexity Ltd [2022] 2 SLR 13 a [49].
59 Phoenixfin Pte Ltd v Convexity Ltd [2022] 2 SLR 13 a [53].
60 [2021] 2 SLR 235.
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respondent’s claim for the Fourth Instalment, on the basis that the award had been made in excess of
the tribunal’s jurisdiction and in breach of the right to present their case. The appellants’ application
was dismissed, and the appellants appealed to the Singapore Court of Appeal. The Singapore Court of
Appeal disagreed with the appellants’ position.

The Court of Appeal held that the question of when the Fourth Instalment was dependent on
the issue as to whether the parties had approved the second launch of the project. This particular issue
had been placed squarely before the Tribunal, as could be seen from the extensive attention to this issue
in the parties’ pleadings,61 the agreed list of issues,62 parties’ opening statemen’ts,63 and in evidence put

forth during the evidentiary hearing.64

The Court of Appeal also expressed that, just because a party had formed the view that the tribunal
had decided the dispute on a matter which the party perceived as not being the “focus” or “crux” of
the dispute, was not a basis for the party to then assert that the tribunal had acted in excess of jurisdiction.
So long as the issue did in fact fall within the scope of parties’ submission to arbitration, a tribunal deciding

) o P » 65
a dispute based on the said issue was “neither here nor there”.

Indeed, in CJA v C/Z,66 the Singapore Court of Appeal held that an arbitral tribunal was entitled to
arrive at conclusions that were different from the views adopted by parties, provided that the conclusions
were based on evidence that was before the tribunal, and that it consulted the parties where the conclusions

might involve a dramatic departure from what had been presented to it

Hence in that case, the Court of Appeal held that the findings of the Tribunal did not involve a
new difference outside the scope of parties’ submission to arbitration. This was because the Tribunal
had prompted parties to consider the particular issue in ques’tion,68 parties had indeed submitted on this
issue and the respondent had sufficient opportunity to canvass evidence on the contextual dimension
and commercial purpose of the agreement in ques’tion,69 and the chain of reasoning adopted by the Tribunal
in arriving at its findings also bore sufficient nexus to parties’ cases, so the issue would have arisen by

reasonable implication on parties’ pleadings or, at the very least, been brought to the parties’ notice.”

61 cDM v CDP [2021] 2 SLR 235 at [20]]
62 CDM v CDP [2021] 2 SLR 235 at [25]]

] [20]-[24].

] [25]-
63 CDM v CDP [2021] 2 SLR 235 at [30}-

] [33].

] [44].

24
29].
32].

64 CDM v CDP [2021] 2 SLR 235 at [33

65 CDM v CDP [2021] 2 SLR 235 at [44

66 [2022] 2 SLR 557.

67 CJA v CIZ [2022] 2 SLR 557 at [72].

68 [CJA v CIZ [2022] 2 SLR 557 at [57]-[59].
69 CJA v CIZ [2022] 2 SLR 557 at [77].

70 CJA v CIZ [2022] 2 SLR 557 at [78].
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D. Arbitral procedure not in accordance with parties’ agreement:
Article 34(2)(a)(iv) of the Model Law

If the procedure of an arbitration is not conducted according to what was agreed between the parties,
an award made in the arbitration may be set aside. This respects the concept of party autonomy, which is
fundamental to arbitration. But just because a party thinks an arbitral procedure was not followed does not
mean that the courts will easily agree that this was indeed so. The cases show that so long as the tribunal
adopted a fair construction of the agreed procedure and conducted the arbitration in accordance with its
construction of the procedure and the applicable procedural rules of the arbitration, the courts will be

reluctant to set aside an award made on this ground of the Model Law.

In CEF v CEH,71 the appellant CEF argued that a particular aspect of the award should be set aside
under Art 34(2)(a)(iv) of the Model Law, on the basis that it was uncertain, ambiguous, impossible and/
or unenforceable and therefore not in accordance with the parties’ agreement, the ICC Rules and/or the

Model Lavv.72

The Singapore Court of Appeal rejected the appellant’s arguments on a few fronts.

(a) It does not make sense to suggest that an award can be set aside on the basis that it is
“unenforceable”. An award becomes unenforceable because it is set aside; it is not set aside because it is

73
unenforceable.

(b) Under the procedural rules governing the arbitration, the Tribunal’s primary duty was to ensure
that the procedural requirements for enforcement were satisfied — which included ensuring that
the procedural rules governing the arbitration are satisfied, signing and dating the award, and arranging for
the award to be delivered to the parties in the manner laid down by the relevant rules to the arbitration.
So long as the Tribunal showed that it had used “every effort” to ensure the enforceability of the award
in the jurisdictions wherein the award can reasonably be expected to be enforced, the Tribunal would be

considered as having discharged its duty as regards the substantive requirements for enforcement.”

(c) Uncertainty or ambiguity is not a basis to set aside an award under Art 34(2)(a)(iv) of the Model
Law.” In any event, the appellant’s arguments about the contents of the award seemed to the Court to
really be about impossibility/workability of the award,76 not uncertainty or ambiguity. In which case, the Court
stated that impossibility or unworkability was not a basis to justify setting aside an award, much less under
Art 34(2)(@)(iv) of the Model Law."’

112022] 2 SLR 918.

2 CEF v CEH [2022] 2 SLR 918 at [31(a)(i)], [33].
73 CEF v CEH [2022] 2 SLR 918 at [35].
78 CEF v CEH [2022] 2 SLR 918 at [39].
5 CEF v CEH [2022] 2 SLR 918 at [43].
76 CEF v CEH [2022] 2 SLR 918 at [48].

7T CEF v CEH [2022] 2 SLR 918 at [52]. In any event, the Singapore Court of Appeal did not consider the award to be impossible or unworkable.

— — o



'V A 106 19 8 amdusunninnaims g1sanstamans UR 2 alun 2 @Auenou 2566) B

In Lao Holdings NV and another v Government of the Lao People’s Democratic Republ/c,78 the
Singapore Court of Appeal expressly stated that as a general rule, the court will not revisit a tribunal’s
construction of an agreed procedure in an arbitral agreement entered into between the parties where
the construction is open on the text of the agreement - so even if there may be more than one construction,
and the court may think that another construction of the procedure is to be preferred over the tribunal’s

construction, the court will still accept the tribunal’s construction.”

The Court of Appeal added that it is only where the tribunal adopts and acts upon a construction
which is simply not possible on any reading of the text, that the tribunal will be considered to not have
adhered to the agreed procedure. If so, the court will step in to determine the content of the agreed

arbitral proced ure.”

In this case, the Court of Appeal held that the Tribunals’ construction of the particular text in
question was open, having regard to the context in which the text was agreed to including the applicable
arbitral rules. Since the Tribunals had adopted a construction which was open, the Tribunals were entitled
to do so, and there was no basis for the Court to disturb the Tribunals’ actions following their adoption

.81
of such a construction.

E. Party under some incapacity: Article 34(2)(a)(i) of the Model Law

If a party was under some incapacity that impacted upon its ability to meaningfully participate in
the arbitration, an award may be set aside for such reason, under Art 34(2)(a)(i) of the Model Law. This is
a ground that is not commonly raised, however, and in CPU v CPX, %2 which was the only recent case in which

this particular ground was relied on, the application was dismissed.

An award was made against the respondents in the arbitration. The respondents applied to the
Singapore International Commercial Court to set aside the award, arguing that the first and second respondents
had been under an incapacity as a result of mental conditions which impended their ability to make rational
decisions especially at times of immense stress, and the arbitration agreements were invalid as they had been
entered into under duress/coercion.”” The respondents sought to rely on certain medical reports pertaining

to the mental conditions of the first and second respondents in this regard.84 The respondents also raised

78 [2023] 1 SLR 55.

79 Lao Holdings NV and another v Government of the Lao People’s Democratic Republic [2023] 1 SLR 55 at [102].
80 Lao Holdings NV and another v Government of the Lao People’s Democratic Republic [2023] 1 SLR 55 at [102].
81 Lao Holdings NV and another v Government of the Lao People’s Democratic Republic [2023] 1 SLR 55 at [138].
82 [2022] 4 SLR 314.

83 CPU v CPX [2022] 4 SLR 314 at [7].

84 CPU v CPX [2022] 4 SLR 314 at [58].
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an issue about how the Tribunal’s refusal to allow such medical reports was a breach of the rules of

. .. 85
natural justice.

The Court dismissed the setting-aside application. On the issue of the respondents’ mental conditions

and medical reports:

(a) The Court held that the Tribunal’s decision to exclude the medical reports was an exercise
of a case management power that was within the Tribunal’s jurisdiction, and the Tribunal’s reasons for
reaching that decision were reasonable and fair-minded.”® Even if the Tribunal had allowed the medical
reports to be admitted in evidence, the contents of the medical reports lacked legal or factual weight

and would not have reasonably made a difference to the findings of the Tribunal.”’

(b) Crucially, although the medical reports made general observations about the first and second
respondents’ mental conditions and treatment history, there was nothing in the reports to suggest that
they were suffering from mental illnesses of such severity and extent, that they were incapable of

understanding the effect of the settlement contracts (or of making a rational decision) at the material time.”

F. Fraud/corruption: Section 24(a) of the IAA

An award can also be set aside if it can be shown that the making of the award had been induced
or affected by fraud/corruption. The threshold for establishing fraud is a very high one, however, and the case
of cLx v ey ® is instructive in this regard.

In CLX v CLY, the crux of the applicant’s argument on the issue of fraud was that the first defendant
had dishonestly concealed and/or gave false evidence to the Tribunal regarding the alleged actual condition
of the overhead cranes (the “Overhead Cranes”) which was the subject of the parties’ dispute.90 According to
the applicant, the first defendant must have known of the condition of the Overhead Cranes since they were
dismantled by the first defendant’s contractor and remained in the first defendant’s possession and care
throughout the Arbitration. It was dishonest for the first defendant to conceal that the Overhead Cranes
had not just been dismantled, but had been dismembered/destroyed and with parts either missing or
cannibalised. It was also dishonest of the first defendant to falsely represent to the Arbitrator that the
Overhead Cranes had merely been dismantled and had not been tampered with pending the outcome
of the Arbitration.”’

85 CPU v CPX [2022] 4 SLR 314 at
86 CPU v CPX [2022] 4 SLR 314 at
87 CPU v CPX [2022] 4 SLR 314 at
88 CPU v CPX [2022] 4 SLR 314 at
89 [2022] SGHC 17.

90 CLX v CLY [2022] SGHC 17 at [6].
91 CLX v CLY [2022] SGHC 17 at [60].

71.

601.
62].
631.

— = o



'V A 106 19 8 amdusunninnaims g1sanstamans UR 2 alun 2 @uenou 2566) BB

The General Division of the Singapore High Court dismissed the application.

(a) The Court was of the view that the Arbitrator did not make any factual findings as to the condition
of the Overhead Cranes such as to be unaware of the conditions of the cranes. Even if the Arbitrator was
indeed unaware of the conditions, the plaintiff did not meet the requirements set out in Bloomberry92
and prove that the first defendant had deliberately concealed material information from the Arbitrator

or given false evidence to mislead the Arbitrator.”

(b) The Court also found that the applicant had not established a convincing case of dishonesty
or bad faith on the part of the defendant. If there was evidence that the first defendant had intentionally
destroyed or cannibalised the Overhead Cranes or parts thereof, this would have provided strong support
for the allegation that there was a deliberate misrepresentation to the Arbitrator and/or a deliberate
concealment from the Arbitrator of the actual condition of the Overhead Cranes - but there was no such
evidence.” Even any evidence of negligence or carelessness by the first defendant in preventing harm to
the Overhead Cranes would still not be sufficient to show deliberate concealment or the intention to give
false evidence.” Just because the first defendant must or ought to have known about the condition of the
Overhead Cranes because the Overhead Cranes were dismantled by its contractor and remained in its

possession and care throughout the Arbitration was also insufficient to demonstrate fraud.

It should be noted that what was particularly key to the dismissal of the application was how
the applicant did not satisfy the high threshold for establishing fraud. Indeed, the Court noted that while
perjury and the deliberate suppression or withholding of documents in an arbitration can amount to
obtaining an award by fraud, where fraud is alleged, “strong and cogent evidence” has to be adduced

and the court will not infer a finding of fraud. |

G. Public policy: Article 34(2)(b)(ii) of the Model Law

An award may be set aside if it contravenes the public policy of the state in which the award is sought
to be set aside. The test is whether the upholding of the arbitral award would “shock the conscience”;
is “clearly injurious to the public good or ... wholly offensive to the ordinary reasonable and fully informed
member of the public”; or “where it violates the forum’s most basic notion of morality and justice » %8

Needless to say, this public policy ground under Art 34(2)(b)ii) of the Model Law is a very narrow ground.

92 Bloomberry Resorts and Hotels Inc and another v Global Gaming Philippines LLC and another [2021] 3 SLR 725. The key principles

from the requirements in Bloomberry are set out at [59] of CLX v CLY [2022] SGHC 17.
93 CLx v CLY [2022] SGHC 17 at [66], [70].
94 CLX v CLY [2022] SGHC 17 at [75].
95 CLX v CLY [2022] SGHC 17 at [76].
96 CLX v CLY [2022] SGHC 17 at [79].
97 CLx v CLY [2022] SGHC 17 at [58]-[59].
98 pT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA [2007] 1 SLR(R) 597 at [59].
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An interesting example where a setting aside application on the public policy ground was dismissed
is CBX v c8z” The case concerned an agreement whose governing law was Thai law with arbitration under
the ICC Rules, and seated in Singapore. Arbitration was commenced as a result of unpaid instalments.
The Tribunal rendered its award in favour of the defendants, ordering that the plaintiffs pay the defendants
the principal sums plus compounded interest (the “Compound Interest Orders”). The plaintiffs then filed
an application to set aside the award on the basis that in coming to its decisions, the Tribunal exceeded
its jurisdiction, failed to afford the plaintiffs a reasonable opportunity to present their case, and contravened

Singapore public policy.

On the point of Singapore public policy, the plaintiff’s case was that the Compound Interest Orders
contravene Thai mandatory law (as Thai law does not permit the awarding of compound interest), and it
would be against public order and good morals in Thailand to enforce the Compound Interest Orders.
As Thailand is a state with which Singapore maintains friendly relations and the Compound Interest Orders
constitute “palpable and indisputable illegality” under Thai lavv,100 the Singapore court should set aside

the Compound Interest Orders
The Court held that the award was not contrary to Singapore public policy.

(a) The awarding of compound interest was not against Singapore public policy as Sections 12(5)
and 20 of the IAA authorise tribunals to award compound interest."" This was merely a situation of
an erroneous exercise of the Tribunal’s power, where the Tribunal was fully aware that Thai law prohibited
compound interest in most (but not all) situations, and having considered the issue, the Tribunal then took
the wrong view that Thai law allowed annualised compound interest on moneys due under the sale and

. 102
purchase agreements, as an exceptlon.

(b) Whether or not the Compound Interest Orders were enforceable as a matter of Thai public
policy was a question best left to the Thai court to determine, if the defendants ever sought to enforce
the Compound Interest Orders in Thailand. Save in a case of obvious criminal conduct, the Singapore court
should not have to discern what a Thai court would do on an enforcement action and then reason
backwards that, because the Thai court is likely to refuse enforcement as a matter of Thai “public policy”,
the Singapore court should set aside the Compound Interest Orders, in the interest of comity, as contrary

to Singapore public policy.103

98 PT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA [2007] 1 SLR(R) 597 at [59].
99 12020] 5 SLR 184.

100 cx v CBZ [2020] 5 SLR 184 at [52].

101 X v CBZ [2020] 5 SLR 184 at [52].

102 cBx v CBZ [2020] 5 SLR 184 at [58].
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IV. Remission of the award instead of setting aside

In certain situations, the Singapore courts may suspend the setting-aside proceedings and remit
the award to the same tribunal pursuant to Article 34(4) of the Model Law instead, in order for the tribunal
to resume the arbitral proceedings, or to take such other action as in the arbitral tribunal’s opinion will
eliminate the grounds for setting aside. Essentially, this can be seen as the courts’ way of giving the tribunal
a second chance to clarify/reconsider certain aspects of its award which have been identified to be problematic

and at risk of being set aside.

Remission does not come easily, however. If there are too many areas of challenge in the award
(i.e. there are too many problematic issues identified for setting-aside), little to no confidence in the tribunal
being able to approach the issues of challenge in a balanced and fair way, and/or no real benefits to the parties
(usually in terms of time and costs) for the matter to be reviewed by the tribunal, it is unlikely that the

Singapore courts will agree to remit the matter to the tribunal for reconsideration.

An example of a refusal to remit the matter back to the Tribunal as an alternative to setting aside
was Sai Wan Shipping Ltd v Landmark Line Co, Ltd — the General Division of the Singapore High Court expressly
refused to do so as this was “hardly a case of mere oversight in failing to give a party a reasonable

opportunity to be heard ” 10

V. Conclusion

It is never welcome news for any tribunal to be faced with the possibility of having its own award

set aside.

Thailand’s Arbitration Act B.E. 2545 (A.D. 2002) (the “Act”) is largely modelled after the Model Law,
with Section 40 of the Act setting out various grounds similar to those in the Model Law for which an award
may be set aside by application to the domestic courts. The grounds set out in Section 40(1) and (2) of

the Act closely correspond to the grounds set out in Article 34(a) and (b) of the Model Law respectively.

Ultimately, at the crux of every setting-aside application is the question of whether natural justice
was accorded to each of the parties — whether they were properly and fairly heard, and treated equally
alongside the other party to the dispute. Indeed, in a way it can be said that natural justice is the overarching
umbrella over the various grounds for setting-aside. While each case turns on its own facts, so long as
every tribunal bears in mind the two pillars of natural justice over the course of an arbitration, it stands

to reason that an award that is later made will be able to stand up to scrutiny by the courts.

103 cBx v CBZ [2020] 5 SLR 184 at [61].
104 sai Wan Shipping Ltd v Landmark Line Co Ltd [2022] 4 SLR 1302 at [78].
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Given the wide-spread and increasing adoption in Thailand of international arbitration (under the
auspices of THAC, SIAC or HKIAC etc) as a method of resolving disputes, we hope that this article can serve
as a valuable guide to Thai legal practitioners, Thai legal counsel and THAC arbitrators and tribunals in
understanding certain pitfalls which may occur during the course of arbitration proceedings, so as to increase

the enforceability of the arbitral award.
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Abstract

This article compares four jurisdictions and their differing approaches to consumer arbitration.
This particular subject raises questions of access to justice, fairness, and public policy. As stated by the

Chartered Institute of Arbitrators the issues with regard to consumer arbitration are:

« the imbalance between the parties in terms of resources; and

« the ability to afford professional help for the presentation and making of legal cases.

The jurisdictions focussed on in this article are (i) the United Kingdom, (i) the European Union, (iii)
the United States of America, and finally (iv) Thailand.

For each jurisdiction, statutory provisions are considered, as well as case law or legal analysis
when the jurisdiction in question does not have a precedent case. The article therefore demonstrates
the variance in approaches a court might take in London compared to Verona and highlights similar themes

faced by all consumers when engaged in arbitration.

The United Kingdom
Statutory

Under English law, the Consumer Rights Act 2015 maintained the rule previously found in Section
91(1) of the Arbitration Act 1996.” This rule provides that any Arbitration Agreement found in a consumer
contract is deemed unfair provided it relates to a modest amount in damages. Such amount is currently
set at £5,OOO.3 The Act provides that ‘any contract term submitting to arbitration an existing or future dispute
insofar ’as it relates to a claim for a pecuniary remedy which does not exceed the amount specified by

order for the purposes of this section.”’

1 ‘Practice Guideline 17: Guidelines for Arbitrators dealing with cases involving consumers and parties with significant differences of
resources’ https://acica.org.au/wp-content/uploads/2020/04/201 1-consumers-and-parties-with-significant-differences-of-resources.pdf

2 Chitty on Contracts 34th Ed. Incorporating First Supplement, 40-426

3 Unfair Arbitration Agreements (Specified Amount) Order 1999 (SI 1999/2167)

4 https://acica.org.au/wp-content/uploads/2020/04/2011-consumers-and-parties-with-significant-differences-of-resources.pdf
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It should be noted, however, that the £5,000 figure is not an absolute rule. Put simply, (i) should

a claim under a consumer contract be subject to arbitration and (i) the amount in question is over £5,000,

that arbitration agreement will be assessed for its fairness under Section 62 of the Consumer Rights Act
5
2015.

Section 62 of the Consumer Rights Act 2015 provides the following:
(1) An unfair term of a consumer contract is not binding on the consumer.
(2) An unfair consumer notice is not binding on the consumer.
(3) This does not prevent the consumer from relying on the term or notice if the consumer
chooses to do so.
(4) A term is unfair if, contrary to the requirement of good faith, it causes a significant
imbalance in the parties’ rights and obligations under the contract to the detriment of the consumer.
(5) Whether a term is fair is to be determined—
(a) taking into account the nature of the subject matter of the contract, and
(b) by reference to all the circumstances existing when the term was agreed and
to all of the other terms of the contract or of any other contract on which it
depends.
(6) A notice is unfair if, contrary to the requirement of good faith, it causes a significant
imbalance in the parties’ rights and obligations to the detriment of the consumer.
(7) Whether a notice is fair is to be determined—
(a) taking into account the nature of the subject matter of the notice, and
(b) by reference to all the circumstances existing when the rights or obligations to
which it relates arose and to the terms of any contract on which it depends.
(8) This section does not affect the operation of—
(a) section 31 (exclusion of liability: goods contracts),
(b) section 47 (exclusion of liability: digital content contracts),
(c) ection 57 (exclusion of liability: services contracts), or

(d) section 65 (exclusion of negligence liability).

In addition, Schedule 2 provides a list of consumer contract terms that may be considered unfair.
This includes, at paragraph 20, ‘a term which has the object or effect of excluding or hindering the consumer’s
right to take legal action or exercise any other legal remedy, in particular by ... (a) requiring the consumer

to take disputes exclusively to arbitration not covered by legal provisions ... 0

5 Julia Homle Legal Controls on the Use of Arbitration Clause in V2C E-Commerce Contracts pp. 32-33; Chitty on Contracts 34th Ed.
Incorporating First Supplement, 40-426
6 Consumer Rights Act 2015, Schedule 2, paragraph 20
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The UK’s Competition and Markets Authority (“CMA”) has also stated that:

‘If an arbitration clause is to be used with consumers, it must be free from the element
of compulsion, and in the view of the CMA this is necessary to meet the requirement of fairness even if
it relates to claims higher than the £5,000 threshold sum in the 1996 Act. When entering contracts, ordinary
consumers are most unlikely to consider detailed legal issues connected with the possibility of a dispute
arising unless they have the benefit of legal advice on this issue. The consequences of the inclusion of

such a clause are thus liable to surprise them unfairly if such a dispute does arise. d

Mylcrist Builders Limited v Mrs G Buck [2008] EWHC 2172 TCC is a case that illustrates this. Despite
the fact that this case was resolved before the Consumer Rights Act of 2015 was passed. it demonstrates
an important point in regard to the approach in England and Welsh courts will take in term of access to
justice. The Claimant had undertaken building work at the Defendant’s home.” There was a disagreement
over whether amounts owed by the Defendant had been factored into the estimate.” The agreement
signed by both parties included an Arbitration Agreemen‘t.10 The Claimant, despite being warned that the
terms would likely be deemed unfair, was successful in arbitral proceedings and subsequently sought to
enforce the arbitrator’s award in court. At paragraph 55 Mr Justice Ramsay held the following:

‘... the arbitration clause is a requirement which prevents Mrs Buck from having access to
the courts and causes an imbalance between the Claimant as a professional builder and Mrs Buck as a
layperson, to her detriment. Whilst the sum at stake in this case does not lead to the automatic unfairness
imposed by ss. 89 to 91 of the 1996 Act, there is a further element of imbalance to the detriment of
the consumer where the claims are small and where the fees payable to the arbitrator are comparatively

significant. In this case the fees properly payable to the arbitrator of over £2000 illustrate this point. o1é

This brings into question the definition of “consumer”. Section 61 of Part 2 of the Consumer Rights
Act 2015 provides the follovving:13
(1) This Part applies to a contract between a trader and a consumer.
(2) This does not include a contract of employment or apprenticeship.
(3) A contract to which this Part applies is referred to in this Part as a “consumer contract”.
(4) This Part applies to a notice to the extent that it—
(a) relates to rights or obligations as between a trader and a consumer, or

(b) purports to exclude or restrict a trader’s liability to a consumer.

7 Unfair contract terms guidance, Guidance on the unfair terms provisions in the Consumer Rights Act 2015, 31 July 2015, 5.29.3
8 Mylcrist Builders Limited v Mrs G Buck [2008] EWHC 2172 TCC, paragraphs 2-3

9 Mylcrist Builders Limited v Mrs G Buck [2008] EWHC 2172 TCC, paragraph 8

10 mylcrist Builders Limited v Mrs G Buck [2008] EWHC 2172 TCC, paragraph 7

11 Mylcrist Builders Limited v Mrs G Buck [2008] EWHC 2172 TCC, paragraphs 10, 14-15

12 Mylcrist Builders Limited v Mrs G Buck [2008] EWHC 2172 TCC, paragraph 55

13 Section 61, Consumer Rights Act 2015
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(5) This does not include a notice relating to rights, obligations or liabilities as between an
employer and an employee.

(6) It does not matter for the purposes of subsection (4) whether the notice is expressed to
apply to a consumer, as long as it is reasonable to assume it is intended to be seen or heard by a consumer.

(7) A notice to which this Part applies is referred to in this Part as a “consumer notice”.

(8) In this section “notice” includes an announcement, whether or not in writing, and any

other communication or purported communication.

The Consumer Rights Act 2015 clearly draws a distinction between the “Consumer” and “Trader”.
The Directive did not include (as had been the case in the 1999 Regulations) individuals whose purpose
for entering into the contract was mainly outside of their trade." This was introduced on the recormendation
of the Law Commission in response “to a concern that many consumers occasionally use products such as

. 15
mobile phones or home computers for work purposes”.

According to Chitty, ‘this followed the substance of the earlier position under the 1993 Directive
and the 1999 Regulations (which both restricted their controls to “natural persons”), but the 2015 Act also
deleted the protections provided for persons “dealing as consumer” contained in the Unfair Contract Terms
Act 1977°."° An example of those who previously fell under the definition of consumer but now did not

included companies signing agreements for goods and services which were not integral to its business.

Crucially, according to the Consumer Rights Act 2015, the burden of proof falls on the trader to

demonstrate that a party seeking to rely on the Consumer Rights Act 2015 is not a “consumer”.'’

Case law

A recent and demonstrative case on consumer arbitration under English law is Payward Inc and
Others v Chechetkin [2023] EWHC 1780 (Comm). In this case, the Defendant had used the Claimant’s
cryptocurrency trading platform from March 2017 to 16 October 2020 (when he closed the account) and
lost more than £6OO,OOO.18 The Defendant’s terms of service included a requirement to refer disputes to
arbitration in San Francisco. It therefore required the Defendant to use US lawyers which, as noted by

Justice Bright, was expensive and inconvenient.”” The Claimant was successful in arbitral proceedings

14 Chitty on Contracts 34th Ed. Incorporating First Supplement, 40-244

15 Chitty on Contracts 34th Ed. Incorporating First Supplement, 40-244; Law Com. Advice (2013), paragraph 7.100
16 Chitty on Contracts 34th Ed. Incorporating First Supplement, 40-244

17 2015 Act 5.2(4) as applied to Pt 2 by s.76(3).

18 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm), paragraphs 23, 30

19 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm), paragraph 53

20 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm), paragraph 114
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and was granted an award, subject to Californian law.”! Notably in regard to jurisdictional issues, Section 74
of the Consumer Rights Act 2015 provides that the legislation applies even where a consumer contract

merely has a “close connection” to the United Kingdom.22

As such, Justice Bright found that the court had jurisdiction to apply the protections afforded within
the Act.23 Pursuant to Section 62 of the Consumer Rights Act 2015, the arbitration clause was um‘air.24
Justice Bright cautioned, however, that an arbitration agreement in a consumer contract will not be deemed
unfair automatically. Rather, it was the unfair nature of the term itself, for instance the restriction on
the Defendant to only use US lawyers and the additional costs associated, that led to the clause being

25
deemed as such.

The imposition of financial strain on a consumer was also material in Zealander & Zealander v
Laing Homes Ltd (2000) 2 T.C.L.R. 724. In this case, the Claimant had bought, among other things, a house
from the Defendant (a builder).26 The house was subject to a National House Builders Council “Build Mark”
Agreement which contained an arbitration agreemen’t.27 The Technology and Construction Court found
that such an agreement was unfair due to (i) the “significant imbalance” it caused and (ii) the financial

disadvantage imposed upon the Claimant.”®

Another clear example of the court’s tendency to avoid instances where forcing a consumer to engage
in arbitral proceedings would lead to the imposition of a financial disadvantage was in Picardi v Cuniberti
[2002] EWHC 2923 (QB). In this case, the Technology and Construction Court stated that ‘... a procedure which
the consumer is required to follow, and which will cause irrecoverable expenditure in either prosecuting
or defending it, is something which may hinder the consumer’s right to take legal action”.”” Clearly, therefore,

access to justice is a key concern for the courts when hearing issues relating to consumer arbitration.

However, despite the abovementioned approach of the English courts, there are instances where
an arbitration agreement in a consumer contract have been upheld. For example, in Westminster Building
Co Ltd v Andrew Beckingham [2004] EWHC 138 (TCC), Defendant had instructed the Claimant (a building

company) to undertake refurbishment on his house.” The agreement under which the works were

21 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm
2023] EWHC 1780 (Comm

(

(

),

22 Payward Inc and Others v Chechetkin ] ),
23 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm), paragraph 113

] ),

] ),

paragraph 62
paragraph 111

— — o

24 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm
25 Payward Inc and Others v Chechetkin [2023] EWHC 1780 (Comm), paragraphs 134, 140-145
26 Zealander & Zealander v Laing Homes Ltd (2000) 2 T.C.L.R. 724, page 724
27 Zealander & Zealander v Laing Homes Ltd (2000) 2 T.C.L.R. 724, page 724
28 Zealander & Zealander v Laing Homes Ltd (2000) 2 T.C.L.R. 724, pages 725, 727-728
29 Picardi v Cuniberti [2002] EWHC 2923 (QB), paragraph 131

30 Westminster Building Co Ltd v Andrew Beckingham [2004] EWHC 138 (TCC), paragraph 1

paragraphs 132-145
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carried out featured an adjudication agreement.31 Whilst the facts suggested that the clause would be

deemed unfair, the court noted the following factors:32

 The terms were drafted with clear language;
+ The Defendant’s advisors (chartered surveyors) had decided upon the terms of the
agreement; and
« The clause did not
- (at the time of making the contract) present a significant imbalance to the Defendant;
or

- Prevent the consumer’s right to take legal action

By its very nature, it was found that the adjudication clause (on the facts) was not unfair and was

binding on the Defendant.”

Separately, in Colleen Althea Du Plessis v Fontgary Leisure Parks Limited [2012] EWCA Civ 409,
2012 WL 1067754, the court found that an arbitration agreement which was invoked only when at least
51% of caravan owners sought to dispute pitch fees was not unfair. The Court of Appeal noted that there was
‘... good sense of permitting arbitration only if it was requested by a substantial body of caravan owners.
Pitch fees had to be set consistently for the whole park. It would not be practicable to administer the

. o ) . o .34
leisure park if pitch fees were negotiated or determined on an individual basis.”

Similarly, Justice Bright (as discussed above) delivered a further judgment on this issue more recently,
in Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964 (Comm). In this case, Mrs. Zhang,
resident in London at the material time, owned minority interest in a company called Chong Sing, run from
Hong Kong.35 In 2016, Chong Sing made a bond issuance (of which HKD 5 million were subscribed for by
Eternity Sky Investments Ltd) and Mrs. Zhang signed a personal guaran‘tee.36 In 2019, Chong Sing defaulted
on its obligations to redeem the bonds and Eternity Sky Investments Ltd sought to enforce the terms of
the Subscription Agreement (which included an arbitration agreement under the rules of the Hong Kong

Arbitration Centre).37 Chong Sing suspended trading in 2019 and Eternity Sky Investments Ltd subsequently

31 Westminster Building Co Ltd v Andrew Beckingham [2004] EWHC 138 (TCC), paragraph 2

32 Westminster Building Co Ltd v Andrew Beckingham [2004] EWHC 138 (TCC), paragraph 31

33 Westminster Building Co Ltd v Andrew Beckingham [2004] EWHC 138 (TCC), paragraph 32

34 Colleen Althea Du Plessis v Fontgary Leisure Parks Limited [2012] EWCA Civ 409, 2012 WL 1067754, paragraph 57
35 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964 (Comm), paragraph 4

36 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964 (Comm), paragraph 4

31 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964 (Comm), paragraphs 16, 18-19
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demanded payment from Mrs. Zhang under the Guarantee.”® Arbitration proceedings then followed,
Eternity Sky Investments Ltd was successful, and the company subsequently sought enforcement of the
award in London under Section 101 of the Arbitration Act 1996.>

Before Justice Bright, Mrs. Zhang argued that she contracted as a “consumer” and Eternity Sky
Investments Ltd as a “trader”, within the meaning of the Consumer Rights Act 2015.% Mrs. Zhang argued
(among other things) that the arbitration agreement in the Guarantee was unfair within the meaning of
Schedule 2, paragraph 20 of the Consumer Rights Act 2015.*" Justice Bright rejected this submission for

the following reasons:"”

(1) an appropriate test was one that a properly informed consumer, with a competent lawyer acting
on their behalf, might reasonably be expected to agree to or to seek to have deleted;

(2) the provision for arbitration in Hong Kong did not itself have any bearing on the applicable law
or (therefore) Mrs. Zhang’s consumer rights. Indeed, the arbitration clause avoided certain jurisdictional issues;

(3) The Guarantee was only one part of the overall transaction, and it appeared that all related
contracts were also subject to Hong Kong law and arbitration.

(4) Mrs. Zhang’s command of English was limited and arbitrating in Hong Kong meant that she could

use lawyers with whom she could communicate more easily.

This case therefore serves as an important reminder that the English courts will examine the balance

of fairness against individual facts in any case.

The European Union
Statutory

The European Union protects consumers in a variety of ways. For present purposes, a key-way
consumers are afforded protection under the Unfair Contract Terms Directive (93/ 13/EEC).43 Another integral
part of legislation, relevant to the below discussion is Article 47 of the EU Charter of Fundamental Rights

(EUCFR) which protects access to justice in regard to actions taken in contravention of EU righ’ts.Lm

38 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964
39 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964
40 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964
41 Eternity Sky Investments Ltd v Mrs Xiaomin Zhang [2023] EWHC 1964

Comm), paragraphs 16-17
Comm), paragraphs 19, 21, 30-31, 33
Comm), paragraph 55

~ o~~~

Comm), paragraphs 55

42 See Practical Law Arbitration, ‘Court rejects public policy challenge to enforcement of international arbitration award alleged to
engage consumer protection (English Commercial Court)’

43 0la Svensson, ‘The Unfair Contract Terms Directive: Meaning and Further Development’, page 24

a4 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3186531 (abstract)
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As per Directive 93/13/EEC of 05/03/1993, it states that if a term is no individually negotiated and
results in a considerable imbalance between the parties in term of rights and obligations (to the disadvantage
of the consumer), it must be considered um‘air.L15 The Directive provides that a term can be deemed as
unfair if it has either the object or effect of ‘... excluding or hindering the consumer’s right to take legal
action or exercise any other legal remedy, particularly by requiring the consumer to take disputes exclusively

to arbitration not covered by legal provisions’.46

There is a certain degree of complexity, however, whereas the arbitration clause is contained in
a company’s standard terms. Article 3(1) of Council Directive 93/13/EEC ‘provides that a contractual term
which has not been individually negotiated shall be regarded as unfair if, contrary to the requirement of
good faith, it causes a significant imbalance in the parties’ rights and obligations arising under the contract,
to the detriment of the consumer’.47 In addition to this, Article 3(3) directs the reader to the Annex of
the Directive which provides ‘an indicative and non-exhaustive list of the terms which may be regarded
as unfair’."® As per clause 1(q) of the Annex and according to Karin Sein, ‘a term which has the object
or effect of excluding or hindering the consumer’s right to take legal action, particularly by requiring the

. . L ., 49
consumer to take disputes exclusively to arbitration, can be regarded as unfair’.

Having said that, there are varying approaches taken by Member States’ domestic courts in the
application of the abovementioned legislation. An example includes whether the inclusion of an arbitration
clause in a company’s standard terms should automatically be deemed unfair. In German law, such clauses
are not automatically deemed as such, however other factors such as cost of the procedure and distance

the consumer would have to travel to participate in the arbitral proceedings are considered.”

45 http://arbitrationblog.practicallaw.com/consumer-class-arbitration-in-the-uk-where-we-are-and-what-next/ ‘Consumer class arbitration
in the UK: where we are and what next?’

46 http://arbitrationblog.practicallaw.com/consumer-class-arbitration-in-the-uk-where-we-are-and-what-next/ ‘Consumer class arbitration
in the UK: where we are and what next?’

47 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of
Justice’” https://www juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-arbi-
tration-clauses-in-jurisprudence-of-the-european-court-of-justice

48 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of Jus-
tice” https://www. juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-arbitra-
tion-clauses-in-jurisprudence-of-the-european-court-of-justice; Case 1.4.2004, C-237/02, Freiburger Kommunalbauten GmbH Baugesellschaft
& Co. KG v. Ludger Hofstetter and Ulrike Hofstetter, paragraph 20. — ECR 2004, p. I-03403.

49 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of
Justice’ https://www juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-arbi-
tration-clauses-in-jurisprudence-of-the-european-court-of-justice

arin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court o

50 Karin Sein “Protection of C gainst Unfair Jurisdiction and Arbitration Cl in Jurisprud f the European Court of

Justice’” https://www juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-arbi-

tration-clauses-in-jurisprudence-of-the-european-court-of-justice
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The European Court of Justice has voiced the opinion that Member States’ domestic courts have
an obligation to assess the unfairness of standard terms ex oﬁﬁc/o.51 The Court has also stated that where
standard terms are used against a consumer, there exists both (i) a significant imbalance between the parties
(i.e., the consumer and trader) and (i) an associated public interest point to consider.” The European Court
of Justice went as far as to place this duty in regard to unfair arbitration agreements on a national court
in a case where an “unfair arbitration term” argument had not been fully raised in terms of the course of

the arbitration proceedings.53

Case law

The following cases are good examples of this.

The case of Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08] concerned
a subscription for a phone contract between the parties. The agreement contained an arbitration clause
for any dispute arising under the contract.”’ The terms stipulated that the arbitral centre to hear such
a dispute was Asociacion Europea de Arbitraje de Derecho y Equidad (European Association of Arbitration
in Law and Equity).55 The seat of the arbitration (though not specified in the contract) was Bilbao.
The tribunal granted Asturcom Telecomunicaciones SL an award of EUR 669,60, and, notably, Cristina

Rodriguez Nogueira did not take part in the proceedings.57

Asturcom Telecomunicaciones SL then sought to enforce the award at Juzgado de Primera Instancia
No & de Bilbao.”® This court ruled that the arbitration clause was unfair but, it is noted by Karin Sein that
Spanish Law does not permit arbitrators to determine whether such clauses are unfair.”” The case was

stayed and referred to the European Court of Justice.” It was held that national courts, in instances where

51 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of Justice’

https://www.juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-arbitration
-clauses-in-jurisprudence-of-the-european-court-of-justice; Oceano (Note 1), paragraph 29; Case 21.11.2002, C-473/00, Codifis, paragraph 38.
- ECR 2002, p. I-10875.

52 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of
Justice’” https://www juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-arbi-
tration-clauses-in-jurisprudence-of-the-european-court-of-justice; Mostaza Claro (Note 2), 25, 26, 38

53 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of
Justice” https://www juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-
arbitration-clauses-in-jurisprudence-of-the-european-court-of-justice; Mostaza Claro (Note 2), 39

54 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraph 2

55 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraph 20

56 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraph 20

57 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraphs 22, 33

58 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraph 24

59 Karin Sein ‘Protection of Consumers against Unfair Jurisdiction and Arbitration Clauses in Jurisprudence of the European Court of
Justice” https://www juridicainternational.eu/article_full.php?uri=2011_XVIIl_54 protection-of-consumers-against-unfair-jurisdiction-and-
arbitration-clauses-in-jurisprudence-of-the-european-court-of-justice; Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira
[C 40/08], paragraph 26

60 Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraph 27
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an arbitral award in a consumer contract is being enforced, are ‘required, where it has available to it the legal
and factual elements necessary for that task, to assess of its own motion whether an arbitration clause
in a contract concluded between a seller or supplier and a consumer is unfair, in so far as, under national
rules of procedure, it can carry out such an assessment in similar actions of a domestic nature. If that is
the case, it is for that court or tribunal to establish all the consequences thereby arising under national law,

. . , 61
in order to ensure that the consumer is not bound by that clause’.

An interesting case in regard to the European Court of Justice’s approach in regard to legislation
which requires consumers to undertake alternative dispute resolution procedures is Menini v Banco Popolare
Societa Cooperativa [C-75/16]. In this case two consumers, Mr Livio Menini and Ms Maria Antonia Rampanelli
(Italian nationals) engaged in proceedings against Banco Popolare in regard to an ‘order for payment obtained
against them by a credit institution”.® Italian national legislation required the parties to first engage in
mediation.”” The national court (the Verona District Court) stated that such an action brought by Mr Livio
Menini and Ms Maria Antonia Rampanelli required preliminary mediation and thus stayed the proceedings.64
This was despite the fact that they were consumers. In addition, the law stipulated that Mr Livio Menini
and Ms Maria Antonia Rampanelli (i) must be assisted by a lawyer and (ii) could not withdraw from the

mediation without a valid reason.65

In reviewing the Directive, the European Court of Justice pointed out the purpose of the Directive
is to ‘enable consumers to submit, on a voluntary basis, complaints against traders by using alternative
dispute resolution (ADR) procedures’.66 In light of this, it found that the following should be maintained
in national legislation:

(1) ‘it must have been initiated by a consumer against a trader concerning contractual obligations
arising from a sales or service contract;

(2) it must be independent, impartial, transparent, effective, fast and fair; and

(3) it must be entrusted to an entity established on a durable basis which is entered on

a special list notified to the European Commission’.

In reviewing the mandatory mediation procedure, the European Court of Justice held the following:
(1) The mandatory nature of the mediation procedure was not material. Rather, it was more

important that the parties’ maintained their access to the justice;

61 Andrew Dickinson, “Unfair arbitration clause before the ECJ’ https://conflictoflaws.net/2009/unfair-arbitration-clause-before-the-ecj/;
Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira [C 40/08], paragraph 59

62 Menini v Banco Popolare Societa Cooperativa [C-75/16], paragraph 1

63 Menini v Banco Popolare Societa Cooperativa [C-75/16], paragraph 15

64 Menini v Banco Popolare Societa Cooperativa [C-75/16], paragraph 28

65 ‘National law can provide for compulsory mediation before court action’; EU Focus 2017, 357, 14-15, page 14; Menini v Banco Popo-
lare Societa Cooperativa [C-75/16], paragraph 28

66 ‘National law can provide for compulsory mediation before court action’; EU Focus 2017, 357, 14-15, page 14
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(2) A mandatory mediation or alternative dispute resolution procedure might not be incompatible
with Directive 2013/11 on alternative dispute resolution for consumer disputes ([2013] OJ L165/63),
provided the procedure:

a. does not result in a decision which is binding on the parties (although the Directive establishes
the possibility for national legislation to provide that the outcome of ADR procedures is binding
on traders, on condition that the consumer has previously agreed to the proposed solution);
does not cause a substantial delay for the purposes of bringing legal proceedings;
suspends the period for the time-barring of claims; and

does not give rise to high costs, and only if:

n a N o

electronic means are not the only means by which the settlement procedure may be accessed;
and

o . 67
f. urgent interim measures are possible’.

The ECJ did caution, however, (i) that the national legislation should not require the consumer to
have assistance from a lawyer and (i) the consumer should not face unfavourable consequences should

they disengage in the proceedings.

The United States

The use of consumer arbitration agreements is far more prevalent in the United States. In a 2019 study,

the following was revealed:

« ‘Eighty-one companies in the Fortune 100, including subsidiaries or related affiliates, have used
arbitration agreements in connection with consumer transactions.

« Of the eighty-one companies in the Fortune 100 with consumer arbitration agreements, seventy-
eight companies include class waivers in their arbitration agreements.

« At least a majority of the households in the United States (and possibly almost two-thirds)
are covered by broad consumer arbitration agreements.

« More than sixty percent of United States retail e-commerce sales are covered by broad consumer
arbitration agreements.

« In 2018, at least 826,537,000 consumer arbitration agreements were in force, based on estimates
from just a few companies for which information was readily available. The actual number
of consumer arbitration agreements is likely higher. For a point of comparison, the U.S. population
is about 328,000,000."°

67 National law can provide for compulsory mediation before court action; EU Focus 2017, 357, 14-15, pages 14-15
68 jmre Stephen Szala, “The Prevalence of Consumer Arbitration Agreements by America’s Top Companies’, UC Davis Law Review Online,
52, 233-259, page 234
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The main piece of legislation in connection US arbitration is the Federal Arbitration Act, 9 U.S.C.
§§ 1-16. This Act states that (i) arbitration agreements are binding and (ii) provides courts with authority

to confirm arbitral avvards.69

Unlike the UK and EU, American courts are for more reluctant to strike down consumer arbitration
agreements as unfair. This is due to the precedent set by the United States Supreme Court in Green Tree
Financial Corp. v Randolph 531 U.S. 79 (2000). In this case, the claimants were unable to persuade the court
that they were unable to pay arbitration costs and as such would be precluded from pursuing their TILA
claims due to (i) the arbitrators’ discretion to limit their own fees and (i) the defendant had offered to pay

any prohibitive costs.”

However, the aforesaid law is applied exclusively on the federal level, states are free to pass
their own legislation. For example, the state of New York has banned consumer arbitration. The New York

Consolidated Laws, General Business Law - GBS § 399-c provides the following at paragraph 2:

a) ‘Prohibition. No written contract for the sale or purchase of consumer goods, entered into
on or after the effective date of this section, to which a consumer is a party, shall contain
a mandatory arbitration clause. Nothing contained herein shall be construed to prohibit
a non-consumer party from incorporating a provision within such contract that such
non-consumer party agrees that the decision of the arbitrator or panel of arbitrators shall be

final in its application to such non-consumer party and not subject to court review.

b) Mandatory arbitration clause null and void. The provisions of a mandatory arbitration
clause shall be null and void. The inclusion of such clause in a written contract for the
sale or purchase of consumer goods shall not serve to impair the enforceability of any

other provision of such contract’.

The issues faced by American consumers at a federal level is summarised by the National Association

71
of Consumer Advocates:

« ‘Individuals are often unaware they’ve agreed to forced arbitration. Most Americans have
accepted good or services or a job with forced arbitration as a condition; and yet, very few
individuals report having noticed a forced arbitration clause in the terms of agreements

or contracts they’ve accepted.

69 Imre Stephen Szala, ‘The Prevalence of Consumer Arbitration Agreements by America’s Top Companies’, UC Davis Law Review On-
line, 52, 233-259, page 235

70 Amy J. Schmitz, ‘American Exceptionalism in Consumer Arbitration’, Loyola University Chicago International Law Review Volume 10,
Issue 1 (2012) 81-103, page 87; Green Tree Financial Corp. v Randolph 531 U.S. 79 (2000) 91-2

1 https://www.consumeradvocates.org/for-consumers/arbitration/
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« Forced arbitration severely limits consumer options for resolving a dispute. Before any problem
arises, you lock yourself into only one option—forced arbitration—for resolving all future
disputes or problems. The contract typically also names the arbitration institute that must be
used: the one preferred by the company.

« Forced arbitration clauses generally bind the consumer—not the company. The way many
forced arbitration clauses are written, the seller retains its rights to take any complaint to court
while the consumer can only initiate arbitration.

- Arbitration is a private system without a judge, jury, or a right to an appeal. Arbitrators aren’t
required to take the law and legal precedent into account in making their decisions.
There is no appeal or public review of decisions to ensure the arbitrator got it right.

« Employees cannot sue for discrimination, harassment, abuse, retaliation, or wrongful termination.
In forced arbitration, the laws that protect us from discrimination based on age, sex, religion,
race, disability, and unequal pay for equal work, such as the Civil Rights Act and the Equal
Pay Act, become meaningless and unenforceable. Employees lose important protections for
blowing the whistle on waste or fraud or for fighting retaliation for taking family medical leave.

« Consumers cannot sue for negligence, defective products, or scams. Just by buying a product
or service, consumers can lose their right to hold a company accountable. Even if a retirement
account disappears, a home is dangerous and defective, or a loved one suffers harm in
a nursing home, a forced arbitration clause means there is no right to take the company

responsible to court.’

Thailand
Statutory

The Kingdom of Thailand has practically adopted a civil or codified law system. The Arbitration
Act B.E. 2545 is the main statutory to consider for matters related to arbitration. As for the aspects of
consumer protections, the key statutory provisions include the Consumer Protection Act B.E. 2522 (“CPA”),
the Unfair Contract Terms Act B.E. 2540 (“UCTA”) and the Consumer Case Procedure Act B.E. 2551 (“CCPA”).
The main objective of the CPA is to affirm the rights of the consumers, namely the right to information
including a correct and adequate description of the quality of the goods or services, the right to enjoy
freedom in selection of goods or services, the right to be afforded safety in the use of goods or services,
the right to fairness in concluding contracts and right to have injury considered and compensated for.”
The UCTA focuses on ruling the terms of contracts between the consumers and the business operators
in a sense that the terms should be enforceable only if it is fair. Finally, the CCPA, as the name implied,

expands consumer protection in court proceedings.

72 Consumer Protection Act B.E. 2522, Section 4
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In term of resources and ability to obtain professional support for the presentation and making of

legal cases, the following requirements are deemed relevant:

Arbitration Act B.E. 2545, Section 14

“In the case where any contractual party institutes an action in relation to a dispute which is
the subject of an arbitration agreement without submitting such dispute to the arbitral tribunal under
the agreement, the party against whom the action is instituted may, not later than the date of submitting
his statement of defence or within the period of time allowed by law for filing a statement of defence,
file with the competent Court a motion requesting an order striking the case in order for the parties to
proceed with arbitration proceedings and the Court shall, upon conducting an inquiry and finding no ground
rendering such arbitration agreement to be void, inoperative or incapable of being performed, issue an

order striking the case.”

CPA, Section 35 bis

“In the operation of business involving sales of any particular goods or supplies of any particular
service, if a contract of sale or a contract for a supply of such service is required by law to be made in
writing or is customarily made in writing, the Committee on Contracts has the power to prescribe the

business involving sales of such goods or supplies of such service as the contract-controlled business.

In the operation of a contract-controlled business, contracts which business operators make with
consumers must be of the following descriptions:
(1) containing necessary contract terms the absence of which shall place consumers at
an unreasonable disadvantage with business operators;

(2) not containing contract terms unfair to consumers;

provided that this shall be in accordance with such rules, conditions and details as prescribed by the
Committee on Contracts, and the Committee on Contracts may, for the benefit of consumers at large,

require business operators to prepare contracts in accordance with the forms prescribed by it.

The prescription under paragraph one and paragraph two shall be in accordance with the rules

and procedures prescribed in the Royal Decree.”

CPA, Section 35 ter

“When the Committee on Contracts has required that contracts used in the operation of a
contract-controlled business contain any contract terms or contain any contract terms with conditions
concerning the use thereof under section 35 bis, if such contracts do not contain the said contract terms
or contain the said contract terms without conforming to the conditions, it shall be deemed that such

contracts contain the said terms or contain the said terms with such conditions, as the case may be.”
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CPA, Section 35 quarter

“When the Committee on Contracts has required that contracts used in the operation of a contract-
controlled business not contain any contract terms under section 35 bis, if such contracts contain such

contract terms, it shall be deemed that such contracts do not contain such contract terms.”

UCTA, Section 4

“A term in a contract as between a consumer and a trader or a professional or in a standard-form
contract or in a sale with the right of redemption which renders the trader or professional or the proferens
of the standard form contract or the buyer to have an unreasonably excessive advantage over the other
party is an unfair contract term and shall be enforceable only insofar as it is fair and reasonable in a

particular case.

In case of doubt, a standard-form contract shall be interpreted in favour of the party not formulating

such standard-form contract.

A term which possesses the character or produces the effect of requiring the other party to render
a performance or assume a burden greater than usually expected by a reasonable person may be regarded

as a term giving an advantage over the other party, such as:

(1) a term excluding or restricting liability for breach of contract;

(2) a term imposing liability or a burden greater than that imposed by the law;

(3) a term allowing a contract to be terminated without justifiable reason or entitling
termination of the contract without material breach by the other party;

(4) a term entitling non-performance of any of the terms of the contract or a delayed
performance without justifiable reason;

(5) a term entitling one party to demand or require the other party to bear more burdens
than those at the time of the contract;

(6) a term, in a sale with the right of redemption, under which the buyer fixes the price of
redemption at a sum in excess of the price of the sale plus the interest at the rate of fifteen percent
per annum;

(7) a term, in a hire-purchase, fixing an excessively high hire-purchase price or imposing on
the hirer an excessively high burden;

(8) a term, in a credit card contract, requiring the consumer to pay interest, penalties,
expenses or any other benefits in an excessively high amount in the event of default of payment or in
connection therewith;

(9) a term fixing a method for the calculation of compound interest in a manner causing

the consumer to bear excessively high burdens.
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In making the determination as to whether a term which gives an advantage over the other party
under paragraph three renders an unreasonably excessive advantage, section 10 shall apply mutatis

mutandis.”

UCTA, Section 10

“In making the determination as to such extent of enforceability of a term as to satisfy the requirement

of fairness and reasonableness in a particular case, regard shall be had to all circumstances, including:

(1) good faith, bargaining powers, economic standing, knowledge and understanding, skills and
expertise, expectation, previous practices, other alternatives and all advantages as well as disadvantages
on the part of contractual parties in actual circumstances;

(2) ordinary usages applicable to that kind of contract;

(3) the time and place of the conclusion of the contract and of the performance thereunder;

(4) the assumption of far more onerous burdens on the part of one party when compared with

those assumed by the other party.”

CCPA, Section 12.

“In the exercise of his or her own right, or in the performance of obligation, the Business Operator

shall act in good faith, taking into account the appropriate trade standard under fair business system.”

Case Law/Analysis

It has been over 22 years since the enactment of the Arbitration Act, there is no record of the
Supreme Court’s decision concerning the challenge of validity and enforceability of the arbitration agreement
in the contract between the consumer and business operator due to the imbalance of parties in terms
of the resource to resolve the dispute by arbitration or the unfairness of incorporating the arbitration

agreement.

With regard to the validity and enforceability of arbitration agreement in the consumer contract,
an academic thesis suggests that an arbitration agreement is void because of violating good morale if
the arbitration agreement is concluded with an intention of disrupting the consumer’s right to proceed
with the arbitration, such as requiring the arbitration to take place in other provinces or countries while
the amount of claim is minimal and less than the arbitration would cost.” This approach seems to be
favourable to the consumer in a sense that the consumer may refer the disputes to the court without

necessity of having the disputes under the consumer contract resolved by arbitration. Nevertheless, the

3 s Duangkamon Soponawat, “Problems Concerning to Arbitration Clauses in Adhesive Consumer Contract”, Thammarat University,

2003, Page 179.
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approach could negatively prejudice the right of the consumer who intends to resolve the dispute in arbitration.
This is because the void arbitration agreement does not bind the business operator and thus the arbitral

tribunal may find it has no jurisdiction due to lacking the binding arbitration agreement.

Further consideration of the arbitration agreement’s legal validity under Thai law reveals that the
arbitration agreement does not restrict the contracting party from submitting the dispute to the court.
Although a claim with an arbitration clause referred to the court could be rejected under Section 14 of
the Arbitration, the provision on Section 14 does not limit the right to initiate a claim which consists of
arbitration agreement to the court. Instead, the provision acknowledges the potential of a party referring
the dispute with arbitration agreement to court, with the additional consequence that the opposing party
can seek a court order to strike out the matter to be concluded by the arbitration. The court then could
determine if the arbitration agreement is void, inoperative or incapable of being performed before issuing
an order to reject the claim or dismiss the application to strike out the case. Following the analysis, it could be
considered that the implementation of arbitration agreement in a consumer contract does not impede

the consumer’s right to refer the case to the court.

What happens if the arbitration agreement causes the customers undue hardship? Thai legislation

includes safeguards to guarantee that consumers are sufficiently protected in this regard.

UCTA seems to be the main statutory instrument which reflects the above question. Section 4 of
UCTA gives effect that the terms under the consumer contract which is unreasonably excessive advantage
over the other party is an unfair contract term and shall be enforceable only insofar as it is fair and reasonable.
In order to determine such a word is fair or not, Section 10 provides factors to be taken into account,
namely (1) good faith, bargaining powers, economic standing, knowledge and understanding, skills and
expertise, expectation, previous practices, other alternatives and all advantages as well as disadvantages
on the part of contractual parties in actual circumstances; (2) ordinary usages applicable to that kind of
contract; (3) the time and place of the conclusion of the contract and of the performance thereunder;
and (4) the assumption of far more onerous burdens on the part of one party when compared with
those assumed by the other party. The aforementioned legal requirements allow the court to consider
the circumstances when determining and revising the enforceability of the arbitration agreement. These are

N . 74
examples of arbitration clauses that may be regarded as an unfair contract terms;

(1) “Any events of the liability of the Contract Drafter, the case shall be proposed to international
or other provinces’ arbitration.”
(2) “If any disputes arise from the contract, it shall be settled by arbitration and merely the Business

Operator is entitled to select arbitration tribunal.”

74 Ms. Duangkamon Soponawat, “Problems Concerning to Arbitration Clauses in Adhesive Consumer Contract”, Thammasat University,
2003, Page 64-65.
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(3) “If any disputes arise from the contract, it shall be settled by arbitration and the Consumer

shall be responsible for the whole costs including arbitration fees.”

Furthermore, the CPA establishes a Consumer Protection Committee to issue the measures in
protecting the consumer’s rights. Concerning the protection of consumer’s right in contracts, the Committee
on Contracts is empowered to stipulate the form of contracts for the business which its contract shall be
controlled such as loan business,75 car and motorbike hired-purchase business,76 residential building rental
business’” etc. The statutory provisions reflect the authority of Committee on Contracts to implement
the particular type of dispute resolution clause in the consumer contracts for controlled businesses in
favourable to the consumer, such as including arbitration as an option for the consumer or set conditions
which is suitable for the consumer to pursue the claim. Nevertheless, the research does not show that

the Committee on Contracts imposed any arbitration agreement into any controlled businesses.

If the consumer submits the case to the court under the CCCA meanwhile the business operator
requests that the action be dismissed due to the arbitration agreement, the court has the authority to do
so under Section 12 of CCPA on a condition that the request to strike out the case is made in good faith.
Given that the implementation of arbitration agreement was made with the purpose of abusing the consumer’s
right to access to the justice which enables the business operator to request for the strike out of the case,

the court may find that application to strike out the case is not acted in good faith.

Thailand seems to acknowledge the existence of the arbitration agreement in the consumer contract
and Thai court can consider the circumstances to determine the fairness of arbitration agreement before
ruling the enforceability. This is similar to the EU approach as in Directive 93/13/EEC of 05/03/1993. The
statutory provide broad terms to support that the use of arbitration agreement in consumer contract
may be unfair and it grants authority solely to the court to determine the issue on the enforceability of

the arbitration agreement.

The US approach, basing on the above case, seems to leave the burden to customer to prove
if such arbitration agreement causes any difficulties in prejudice to the consumer’s rights in accessing to
justice. Although the court in this approach has the discretion to hear the evidence and determine the
enforcement which is similar to the EU” or Thailand’s approach, the consumers have to satisfy the tests

as precedented in the previous court rulings.

5 Announcement of the Committee on Contracts Re: Consumer Loan Business is a contract-controlled business B.E. 2565 (2022)
76 Announcement of the Committee on Contracts Re: Car and motorbike hired-purchase business is a contract-controlled business B.E.
2565 (2022)

77 Announcement of the Committee on Contracts Re: Residential building rental business is a contract-controlled business B.E. 2561
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The UK approach seems to be more advance in specifying that the arbitration agreement is unfair
provided that it relates to a modest amount in damages not exceeding than £5,000. The specification of
the amount of damage is concrete factor, which does not require extensive interpretation. The UK also
adopt a function to allow the court to determine the fairness of the arbitration agreement for the damages

over £5,000 to maintain the flexibility in approaching to the question.

Conclusion

The arbitration is regarded as one of the most effective dispute resolutions however it may obstruct
the disputing parties’ right in accessing to justice. In the transactions between the consumer and the
business operator, the business operator typically has greater bargaining power in articulating the format
of arbitration, which may result in circumstances where the arbitration agreements are tailored to be less
favourable to the consumer. The transactions therefore require legal control to ensure that the consumer’s
richt is not unreasonably infringed. Although the legal control of each of the jurisdictions referred in this
article has different approaches to consumer arbitration, the mutual positions of the countries are that
they concern the necessity of tipping the balance in the consumer transactions and that they set adequate

legal regimes to cope with the issue.

Although Thailand does not have specific statutory dealing with this subject matter, it is comprehensible
that the Thai court could rely on the existing statutory to determine the fairness of enforcing arbitration
agreement in the consumer protection regime. Having said that, the current statutory provides the conditions
to determine the fairness in abstract which requires further interpretation. It is potential that the Thai court’s
interpretation in the future decisions can serve as a good sample on the approach to this question however
Thailand should issue regulations or guidelines setting out the concrete conditions which can identify
whether or not the arbitration agreement is unfair, similar to the UK’s statutory which determines that
the arbitration agreement in the consumer case is deemed unfair if the modest amount in damage is not
exceeding that £5,000. Thailand can also consider adding authority to the court to consider the circumstances

to justify the enforceability of arbitration agreement in additional to the stipulated concrete conditions.
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